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Greetings! | am so excited to be this year's Committee Chair of the Trial Techniques and Tactics
Committee. I've always felt that this Committee is one of the backbones of the IADC. While our members
all have varied practices, one thing we all have in common is advocacy. Whether we are before a jury, a
judge, or a panel, or whether we are applying common law or civil law, we are advocates first and
foremost. As our slogan says, “Superior Advocates, Global Perspective.”

We have a number of exciting plans for the upcoming year, including quality programs, engaging webinars,
and interesting articles. We also are planning a few special projects for the year. So stay tuned!

If you have any interest in contributing to the activities of the Committee, please let me know. We’d love
to have you involved.

Jim
Chair, Trial Techniques and Tactics Committee

Jim King is a partner with the law firm of Porter, Wright, Morris & Arthur LLP in Columbus, Ohio.
Jim’s practice centers on commercial and business litigation in courts throughout Ohio and the Midwest. He
can be reached at jking@porterwright.com.
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The International Association of Defense Counsel serves a distinguished, invitation-only membership of corporate and insurance defense lawyers. The IADC
dedicates itself to enhancing the development of skills, professionalism and camaraderie in the practice of law in order to serve and benefit the civil justice system,

the legal profession, society and our members.
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IN THIS ARTICLE
Jim King provides a helpful overview of the requirements governing the use of learned treatises as
an exception to the hearsay rule under the Federal Rules of Evidence.

Scientific Literature in the Courtroom

ABOUT THE AUTHOR
Jim King is a partner with the law firm of Porter, Wright, Morris & Arthur LLP in
Columbus, Ohio. Jim’s practice centers on commercial and business litigation in
courts throughout Ohio and the Midwest. He can be reached at

jking@porterwright.com.

ABOUT THE COMMITTEE
The Trial Techniques and Tactics Committee promotes the development of trial skills and assists
in the application of those skills to substantive areas of trial practice. Learn more about the
Committee at www.iadclaw.org. To contribute a newsletter article, contact:

g Bryant J. Spann
3 Vice Chair of Publications
* Thomas Combs & Spann, PLLC

bspann@tcspllc.com
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Scientific literature, whether in the form of
treatises, textbooks, manuals, or articles, are
often cited by experts either on direct or
during cross examination. This material can
be a powerful tool to bolster or undermine an
expert’s credibility. But referencing scientific
literature in front of a jury can raise difficult
problems. In many cases, while an expert may
believe a particular text or periodical is
reliable, the author or researcher is not in the
courtroom. Why is it then appropriate for an
expert to testify about the content of a
publication she did not author and about
results she did not perform? It is as if the
article itself becomes the witness.

This paper discusses the basic requirements of
what lawyers refer to as the “learned treatise”
exception to the rules against hearsay.
Admissibility or even just the use of scientific
literature under this exception is often
misunderstood. Hopefully, this short paper
will provide some clarity.

The Learned Treatise Exception

Rule 803(18) of the Federal Rules of Evidence
permits statements from published treatises,
periodicals, or pamphlets to be admitted for
the truth of the matters asserted. This
hearsay exception is based on the “high
standard of accuracy which is engendered by
various factors: the treatise is written
primarily and impartially for professionals,
subject to scrutiny and exposure for
inaccuracy, with the reputation of the writer
at stake.” Advisory Committee Note to Rule
803(18). The treatise must be established as
a reliable authority by an expert (either on
direct or cross examination) or by judicial
notice. Because of the likelihood, however,
“that the treatise will be misunderstood and
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misapplied” by the jury, Rule 803(18) limits
use of the learned treatise exception to
situations in which the expert is testifying so
the expert can explain. See id. Further, the
rule does not permit the treatise itself to be
received as exhibit if admitted; it instead is
read into evidence. This ensures that the
treatise is not given more weight than trial
testimony.

Rule 803(18) works along with expert rules,
specifically Rules 702 and 703. It has three
basic requirements. First, the publication
must be “called to the attention of an expert
witness upon cross examination or relied
upon by the expert witness in direct
examination.” Fed. R. Evid. 803(18)(A). In
other words, an expert must lay the
foundation, not a lay witness. According to
the advisory committee, “the rule avoids the
danger of misunderstanding and
misapplication by limiting the use of treatises
as substantive evidence to situations in which
an expert is on the stand and available to
explain and assist in the application of the
treatise if desired.” Advisory Committee Note
to Rule 803(18).

Second, the statement must be “contained in”
some published work. The precise contours of
what qualifies as a published work is still being
defined. While written texts clearly would fall
within the rule, the Second Circuit held that a
videotape put out by the American College of
Obstetricians and Gynecologists to educate
physicians on various medical procedures also
constituted a learned treatise. See Costantino
v. David M. Herzog, M.D., P.C., 203 F.3d 164
(2d Cir. 2000). By comparison, the Supreme
Judicial Court of Massachusetts, applying
Massachusetts’ counterpart to Rule 803(18),
held that unauthenticated website pages
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from the Mayo Clinic and Johns Hopkins
Medical Center, were not learned treatises.
See Kace v. Liang, 472 Mass. 630, 36 N.E.2d
1215 (2015).

Third, the publication must be “established as
a reliable authority by the expert’s admission
or testimony, by another expert’s testimony,
or by judicial notice.” Fed. R. Evid. 803(18)(B).
It is insufficient that the statement is found in
an authoritative journal or book. You must,
instead, show that the work from which the
statement is derived (that is, the article, not
the journal or book) is authoritative in the
field.

Use of the Scientific Publication

An expert can be asked about a scientific
publication on direct or cross. As noted, the
threshold for both is establishing that the
publication is reliable authority. This can be
done in three ways. Your expert can identify
the publication as reliable on direct. Or, the
opposing expert may testify that it is reliable
on cross. If the opposing expert, however,
refuses to recognize the article or chapter as
reliable, as long as your expert has done so,
you have enough of a foundation to ask about
the publication on cross.

The third way to lay the foundation of
reliability is through judicial notice. Rule 201
provides that judicial notice is proper when a
fact is “generally known” or “can be
accurately and readily determined from
sources whose accuracy cannot be reasonably
guestioned.” Fed. R. Evid. 201(b). Judicial
notice of reliability is rare, however. It is
usually reserved for “standard reference

w: www.iadclaw.org p: 312.368.1494 f: 312.368.1854

-4 -

TRIAL TECHNIQUES AND TACTICS COMMITTEE NEWSLETTER
August 2017

works” or “cases in which the judge has other
indicia of reliability.”  Milward v. Acuity
Specialty Prods. Group, Inc., 969 F.Supp.2d
101, 113 (D. Mass. 2013).

If reliability is established, the text or
publication may be offered for the truth of the
matter asserted. But it is read into evidence,
not received as an exhibit. The treatment is
similar to past recollection recorded under
Rule 803(5). Rule 803(18) prohibits
admission of the publication as an exhibit to
ensure “that the jurors will not be unduly
impressed by the treatise and that they will
not use the text as a starting point for
conclusions untested by expert testimony.”
Graham v. Wyeth Labs., 906 F.2d 1399, 1414
(10th Cir. 1990) (quoting J. Weinstein & M.
Berger, 4  Weinstein’s Evidence 9
803(18)[02]).
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Past Committee Newsletters

Visit the Committee’s newsletter archive
online at www.iadclaw.org to read other
articles published by the Committee. Prior
articles include:

JULY 2017

A Trial Lawyer’s Guide to Effective Legal
Writing

Chris Kenney

MARCH 2017

Defending Damages Claims Involving
Foreign Plaintiffs

Kurt B. Gerstner

JANUARY 2017

Ethical Issues for Defense Counsel: The Tri-
Partite Relationship

R. Matthew Cairns

NOVEMBER 2017

Other Purposes: Admissibility of Evidence of
Insurance under Federal Rule of Evidence
411

Brian O’Connell

MAY 2016

If it’s not in the Record, it Never Happened:
Preserving the Record on Appeal

Emily Coughlin

MARCH 2016
The Art and Science of Closing Arguments
Chris Kenney
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JANUARY 2016

Say Goodbye To the “Ancient Documents”
Rule

James King

Thinking Outside the Box: A Review of
Innovations in Trial Practice
Chris Kenney

NOVEMBER 2015
Too Late to Remove? Maybe Not...
Michael Zullo

APRIL 2015

A New Paradigm for Damage Calculations:
Plaintiffs Not Offering Medical Bills
Matthew Keenan and Madison Hatten

MARCH 2015
Interview with the 2015 Trial Academy
Director Spencer Silverglate

SEPTEMBER 2014

Protecting Your Corporate Representative
from Ambush at Trial

Stephanie M. Rippee and William F. Ray

AUGUST 2014

Don’t Forget About the “Ancient
Documents” Hearsay Exception
David Schaefer
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