
 

 

 

 
No More Safe Harbour: Cross-Border 
Discovery and Compliance with Data 

Protection Laws 

 
 

French Blocking Statute  
&  

Cross-Border Discovery 
 
 
 

Thomas Rouhette 
 
International Corporate Counsel College 
13-14 October 2016 
Brussels 



- 2 - 
 
 

 

Under French Law no. 68-678 of July 26, 1968, relating to the 

Communication of Economic, Commercial, Industrial, Financial or 

Technical Documents and Information to Foreign Individuals or Legal 

Entities, as modified by French Law no. 80-538 dated July 16, 1980 (the 

"French blocking statute"), the communication of information or 

documents in the scope of US judicial proceedings, if performed outside 

the provisions of the Hague Convention of March 18, 1970 on the Taking 

of Evidence Abroad in Civil or Commercial Matters (the "Hague 

Convention"), may give rise to criminal penalties. 

We will first address the scope of the French blocking statute (1) before 

briefly explaining the execution in France of US Letters of Request under 

the Hague Convention (2). 

1. SCOPE OF THE FRENCH BLOCKING STATUTE  

Article 1 bis of the French blocking statute provides that:  

"Subject to international treaties or agreements and laws 

and regulations in force, it is prohibited for any person to 

request, search for or communicate, in writing, orally or in 

any other form, documents or information of an economic, 

commercial, industrial, financial or technical nature for the 

purposes of establishing evidence in view of foreign judicial 

or administrative procedures or in the context of such 

procedures". 

Pursuant to Article 3 of the French blocking statute, a breach of the above 

provision is punished by a six-month prison sentence and/or a fine of 

€18,000 (see the full text of the French blocking statute in French and 

English in Appendix 1).  

The prohibition applies to "any person", irrespective of whether such 

person is related, in a way or another, to a party to the US proceedings. 

Also, Article 1 bis does not make any distinction based on the nationality 

or domicile of the individual or entity searching for or disclosing the 

information or documents, nor whether these documents or information 

are held in or outside of France.  However, the scope of Article 1 bis is to 

be interpreted in light of the general provisions on the territorial 

application of French criminal law.  The French Criminal Code notably 

provides that French criminal law is applicable to criminal offenses 

committed in the French territory (i.e. if at least one of the constitutive 

elements of the criminal offense is committed in France) or to offenses 

committed outside the French territory when the victim is a French citizen 

or legal entity.  

The French blocking statute was intended to provide French companies 

with a "legal excuse" to resist abuses of pre-trial discovery requests from 

the US when such requests were not issued following one of the 

procedures set forth in the Hague Convention, which entered into force in 

the US in 1972 and in France in 1974. 

Up until recently, the French blocking statute had never been enforced and 

US courts considered that it was an ineffective threat to French 

corporations.  In the Aerospatiale decision dated June 15, 1987, the US 
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Supreme Court held that the Hague Convention was not a mandatory and 

exclusive procedure for obtaining documents and did not pre-empt the 

discovery provisions of the Federal Rules of Civil Procedure. 

Then, on December 12, 2007, the Criminal Chamber of the French 

Supreme Court upheld the criminal conviction of a French lawyer to pay a 

fine of €10,000 for a breach of the French blocking statute (the 

"Christopher X decision", see our Dispute Resolution Newsflash in 

Appendix 2).  

As explained in an article we published in the New York Law Journal 

(Appendix 3), this conviction was meant to "put some muscles" behind the 

French blocking statute, which was up until then disregarded by US 

courts.  

Since the Christopher X decision, the likelihood of prosecution and 

conviction for a breach of the French blocking statute is higher, meaning 

that it now really does constitute a legitimate reason to request that US 

courts comply with the procedure set forth in the Hague Convention when 

information is to be obtained from a French individual domiciled in 

France (see for an update, a recent article on this topic in Appendix 5). 

It should be stressed that, in a recent civil case, the French Courts 

expressly confirmed that the French blocking statute also applies where 

the communication would be voluntarily made by a party to defend its 

own interests in the course of US proceedings.  Interestingly, the case at 

stake involved the US corporation Arjowiggins, defendant in a product 

liability case pending in the US, which was seeking to obtain information 

from a former French subsidiary for the purpose of its own defense in the 

US proceedings. Arjowiggins sued the former French subsidiary seeking 

an injunction to communicate the required documents. On appeal, the 

Nancy Court of Appeal held that the former French subsidiary could not be 

compelled to produce the documents because of the blocking statute and 

suggested Arjowiggins resort to the Hague Convention, stating that "the 

exercise of Arjowiggins' rights of defense naturally flows from the 

guarantee attached to the procedures of the Hague Convention dated 18 

March 1980" (4 June 2014, docket nos. 1335/14 and 14/01547). 

Finally, it ought to be noted that the French blocking statute is expressly 

referred to in Article 3 (4) of the bill on transparency, anti-corruption and 

modernization of the economy (the so-called "loi Sapin 2" or French 

Bribery Act), which falls under the scope of jurisdiction of the future 

French anti-corruption national agency. This agency will have to ensure 

that the French blocking statute is duly enforced. The issue of the 

application of the French blocking statute should, therefore, be closely 

monitored as it may be subject to further developments in the next months 

and years. 
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2. EXECUTION IN FRANCE OF US LETTERS OF REQUEST UNDER 

THE HAGUE CONVENTION 

A Letter of Request under the Hague Convention is a document issued by a 

court in a Contracting State in which it requests the competent authority 

of another Contracting State to obtain evidence or to perform a judicial act 

(see the full English text of the Hague Convention in Appendix 4).  We will 

explain below the basic content of a Letter of Request (2.1) and the 

procedure to be followed for its execution in France (2.2).  

2.1 Content of the Letter of Request 

Article 3 of the Hague Convention provides that Letters of Request shall 

specify, among others:  

"a) the authority requesting its execution and the 

authority requested to execute it, if known to the 

requesting authority;  

b) the names and addresses of the parties to the 

proceedings and their representatives, if any;  

c) the nature of the proceedings for which the evidence 

is required, giving all necessary information in regard 

thereto;  

d) the evidence to be obtained or other judicial act to 

be performed".  

Among the "evidence to be obtained" or the "judicial act to be 

performed", a Letter of Request may request the deposition of 

individuals.  Such a Letter would not give rise to any difficulty and 

would be executed by the French judicial authorities (see infra §2.2 for 

practical enforcement details).  

The Letter of Request may also request that the individuals to be 

deposed bring with them documents for copying and production in the 

course of the proceedings pending abroad.  

With respect to the production of documents, Article 23 of the Hague 

Convention provides that "[a] Contracting State may at the time of 

signature, ratification or accession, declare that it will not execute 

Letters of Request issued for the purpose of obtaining  

pre-trial discovery of documents as known in Common Law 

countries".  

When France ratified the Hague Convention, the French government 

issued a declaration pursuant to the above Article 23, whereby it stated 

that France would not execute requests having for purpose "pre-trial 

discovery of documents".  This declaration was amended on 

January 19, 1987 (the "French declaration") in the following terms:  

"The declaration made by the French Republic in 

accordance with Article 23 relating to Letters of 

Request issued for the purpose of obtaining pre-trial 

discovery of documents does not apply when the 

requested documents are enumerated limitatively in 
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the Letter of Request and have a direct and precise link 

with the object of the procedure" (emphasis added).  

On September 18, 2003, the Paris Court of Appeal specified in this 

respect that: 

"[the requesting party] not having the documents in its 

possession, an exact description of the requested 

exhibit by the latter may not be required; within the 

meaning of the French reservation, the enumeration of 

the documents is limitative insofar as they are 

identified with a reasonable degree of specificity 

depending on a certain number of criteria such as 

their date, nature or author" (emphasis added).  

Therefore, a Letter of Request for the production of documents 

complying with the above requirements would be executed without 

difficulty in France without the individual or entity disclosing the 

documents being subject to the prohibition of the French blocking 

statute.  

2.2 Procedure for the execution of a Letter of Request in 

France 

The Letter of Request is submitted by the party seeking to obtain 

evidence located in France to the US court before which the 

proceedings are pending for signature of the latter.  We recommend 

that a French Counsel assist US Counsel with the drafting of the Letter 

of Request, or at least that a French Counsel review the draft Letter of 

Request before it is submitted to the US court for signature. 

The signed Letter of Request, together with a French certified 

translation, is formally sent by the French Counsel for the party seeking 

the deposition of witnesses and/or the production of documents to the 

French Ministry of Justice (Direction des Affaires Civiles et du Sceau), 

acting as France's central authority for these matters. 

The latter verifies that the Letter of Request satisfies the requirements 

of the Hague Convention and the French declaration and then forwards 

it to the Public Prosecutor of the Civil Court in the jurisdiction of which 

the witness to be deposed is domiciled.  This takes approximately one to 

two weeks.  

The Public Prosecutor reviews the Letter of Request to ensure that the 

rights to a fair trial are complied with and sends it to the President of 

the Civil Court.  The latter then assigns the execution of the Letter of 

Request to a civil judge (the "executing Judge").  This step may take 

from a few days up to two-three weeks, depending on the courts. 

The executing Judge then issues a notice to the individuals named in 

the Letter of Request.  Usually, the executing Judge (or his clerk) calls 

the witnesses and asks them when they are available.  If the latter are 

available on a certain date and that it is also the case of the executing 

Judge, the latter sends a notice to the witnesses to appear before the 

Court on the agreed date.  Executing Judges are often reluctant to force 

an individual to be deposed.  
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Article 9 of the Hague Convention provides that: 

"The judicial authority which executes a Letter of 

Request shall apply its own law as to the methods and 

procedures to be followed.  

However, it will follow a request of the requesting 

authority that a special method or procedure be 

followed, unless this is incompatible with the internal 

law of the State of execution or is impossible of 

performance by reason of its internal practice and 

procedure or by reason of practical difficulties". 

Executing Judges usually accept that the following special methods 

be followed, provided that they are expressly requested in the 

Letter of Request and paid for by the requesting party (when 

relevant):  

 Questions asked by the US lawyers in direct and cross-

examinations,  

 Verbatim transcript of the deposition by a US court 

reporter, and 

 Video recording of the deposition by a professional 

videographer. 

In all the Letters of Request that we have dealt with in the past, the first 

two special methods have always been accepted by executing Judges.  

In a few instances only, the video recording was refused.  Also, when 

the witness does not speak English, the executing Judge asks that an 

interpreter be present and that a French stenographer draft a verbatim 

transcript of the deposition in French, in addition to a US transcript.  In 

such a situation, the interpreter and the French stenographer are paid 

for by the requesting party. 

A copy of the documents evidencing the execution of the Letter of 

Request by the executing Judge (such as the verbatim transcript(s) of 

the deposition, the video recording or the documents obtained) are 

then transmitted to the French Ministry of Justice, after review by the 

Public Prosecutor.  The French Ministry of Justice then returns such 

documents to the person specified in the Letter (which may be the 

foreign court, or French or foreign Counsel).  

Please note that it is also possible, under Article 17 of the Hague 

Convention, not to have the deposition take place before an executing 

Judge: 

"In a civil or commercial matter, a person duly 

appointed as a commissioner for the purpose may, 

without compulsion, take evidence in the territory of a 

Contracting State in aid of proceedings commenced in 

the courts of another Contracting State if  

a) a competent authority designated by the State 

where the evidence is to be taken has given its 
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permission either generally or in the particular case; 

and  

b) he complies with the conditions which the 

competent authority has specified in the permission.  

A Contracting State may declare that evidence may be 

taken under this Article without its prior permission" 

(emphasis added). 

As a result, if the witnesses have no objection to being deposed, one 

may opt for a deposition before a commissioner.  He/she is designated 

in the Letter of Request.  The parties generally agree in advance on the 

name of the commissioner, who can be anyone deemed competent to 

organize and supervise the deposition process.  The parties can also 

agree that one or both of them will pay the commissioner's fees (to be 

agreed in advance with him/her prior to inserting his/her name in the 

Letter of Request). 

In theory, such deposition should take place at the US Embassy in 

France.  Yet, the US Embassy rarely accepts to host the depositions and 

usually lets the parties choose the location of the depositions.  

Appointing a commissioner usually provides more flexibility in terms of 

schedule given that the chosen commissioner should be more available 

and have less practical constraints than an executing Judge.  This being 

said, one needs to ensure in advance that witnesses will be willing to 

testify at the time of the depositions because this needs to be specified 

in the Letter of Request signed by the US court and submitted to the 

French Ministry of Justice. 
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THE FRENCH SUPREME COURT RECENTLY UPHELD THE FIRST CRIMINAL SANCTION 

ORDERED UNDER THE FRENCH BLOCKING STATUTE 
  
In an unprecedented decision, the Criminal Chamber of the French Supreme Court upheld on 12 

December 2007 a decision dated 28 March 2007 in which the Paris Court of Appeal ordered a French 

lawyer to pay 10,000 euros for violation of the French "blocking statute".  It is thereby the first time since 

the enactment of this statute almost 30 years ago that an individual is criminally sanctioned in a final 

decision by a French court.  The "legal excuse" created by the French legislature for the French 

companies and individuals unwilling to comply with discovery requests from the US now becomes 

reality.  
  
This French Supreme Court decision was handed down in the larger case Executive Life, in which the 

French mutual insurer MAAF, among other French corporations, was sued before a Federal Court in Los 

Angeles by the California Insurance Department for fraud in connection with the 1991 purchase of 

Executive Life Insurance Co.  
  
In April and December 2000, the Federal Court issued a number of requests for evidence under the 

Hague Convention of 18 March 1970 on the Taking of Evidence in Civil and Commercial Matters to 

obtain from MAAF documents located in France relating to the allegedly fraudulent purchase.  The 

French corresponding lawyer for the American attorney representing the California Insurance 

Department took the initiative to call an ex-director of MAAF.  According to the Paris Court of Appeal, 

during this call, the French lawyer alleged that the members of the MAAF's board of directors had not 

been properly informed at the time of the purchase and that this transaction had been taken in the 

"hallway" without any debate.  In other words, still according to the Court of Appeal decision, "he told a 

lie in order to get at the truth".  In a letter produced before the Court, the ex-director denied the 

allegations made by the French lawyer on the way the purchase decision had been taken. 
  
Thereafter, MAAF filed a criminal complaint against the French lawyer before the French criminal courts 

for violation of the French blocking statute (law no. 80-538 of 16 July 1980), which prohibits, except 

when international treaties or agreements provide otherwise, "any person from requesting, seeking or 

disclosing, in writing, orally or in any other form, documents or information of an economic, commercial, 

industrial, financial or technical nature for the purposes of constituting evidence in view of foreign judicial 

or administrative proceedings or in relation thereto". 
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The Paris Court of Appeal held that the French lawyer did not content himself with approaching, in a 

neutral manner, individuals whose testimony could have been obtained in accordance with the 

provisions of the Hague Convention, but rather sought, without due authorization, economic and 

commercial information aiming at constituting evidence, since the information obtained could enable the 

plaintiff to choose the ex-director as a witness and to orient his future testimony.  The Court noted that 

the criminal offence, which is aimed at "limiting the abuses which could be committed in the search for 

evidence", does not constitute a disproportionate obstruction to due process, which is guaranteed by 

the procedures set forth in the Hague Convention.  
  
The Paris Court of Appeal therefore found the French lawyer guilty of violating the French blocking 

statute and sentenced him to pay a fine of 10,000 euros.  
  
The convicted lawyer thereafter filed a challenge against this decision before the French Supreme 

Court, alleging, among other arguments, that he never solicited the information given by the ex-director, 

which on the contrary was given spontaneously.  He also put forward that in placing the call, he only 

attempted to obtain from the ex-director his consent for giving testimony, as a person appointed as 

commissioner under Article 17 of the Hague Convention may not use compulsion on the witness to 

force him to testify.  
  
The Criminal Chamber of the Supreme Court dismissed the above arguments and confirmed the Court 

of Appeal decision, noting that the information sought on the way the decision to purchase Executive 

Life had been taken by the MAAF's board of directors was of an economic, financial or commercial 

nature and was aimed at constituting evidence in a foreign judicial procedure.  
  
THE EFFECT OF THIS DECISION ON DISCOVERY REQUESTS 
  
This criminal decision is the first of its kind, as it is the first time that anyone is convicted of violating the 

French blocking statute.  The sanctions provided for by this statute (maximum of six months of 

imprisonment and/or 18,000 euros of fine) which remained until recently purely theoretical, may now 

effectively dissuade any litigant from obtaining in France outside the scope of international conventions 

information that could be used in foreign proceedings.   
  
This effect is exactly the one intended by the French legislature when it enacted this statute in reaction 

against the extra-territorial effect on French companies of the American anti-trust rules: it intended to 

provide to French companies and their employees with a "legal excuse" to resist abuses of pre-trial 

discovery requests from the United States when such requests were not issued following one of the 

procedures set forth by the Hague Convention, which entered into force in the US in 1972 and in France 

in 1974.  However, since up until recently no one had ever been convicted under the French blocking 

statute, US courts could, and often did, reasonably consider this statute was not a real obstacle to 

"direct" discovery requests.  Litigants and third parties now have the means to prove that this statute is 

enforced by the French judicial authorities.  
  
Litigants, as well as their French and US counsel, should now be more reluctant than in the past to 

bypass the Hague Convention system when evidence is located in France, even when the individual or 

the company volunteers to provide the requested evidence.  
  
For any questions regarding the contents of this article, please contact Thomas Rouhette or Cécile Di 

Meglio.  
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Four years after the Christopher X decision, US courts still give little

deference to the French blocking statute

France has long viewed the application of US style discovery
procedures to obtain evidence located in France as an attack
against its sovereignty. Although both France and the US
ratified The Hague Convention on the Taking of Evidence
Abroad ("The Hague Evidence Convention") more than
35 years ago, US courts have still not limited extraterritorial
discovery to the methods prescribed by The Hague Evidence
Convention and authorised parties to seek the broader
discovery allowed under the US Federal Rules of Civil
Procedure ("Federal Rules").

As a result, in 1980, France enacted a criminal statute
prohibiting individuals from cooperating with US discovery
requests not made in accordance with The Hague Evidence
Convention. No French court convicted anyone under the
statute before the French Supreme Court’s decision on
12 December 2007. Despite that decision, and with
awareness of it, US courts still discount the prospects of
criminal sanctions under the French blocking statute when
considering whether or not to compel production of evidence
from France under the Federal Rules or to limit it to the
discovery available under The Hague Evidence Convention.

The French Blocking Statute: The intention to provide
French companies with a legal excuse for not complying
with US discovery requests

For the purpose of improving mutual judicial cooperation in
civil or commercial matters, France, the US and multiple other
countries ratified The Hague Evidence Convention of
18 March 1970, which entered into force in 1972 in the US
and 1974 in France. This Convention prescribes means by
which a judicial authority in one Contracting Country may
request evidence located in another Contracting Country.

When it ratified The Hague Evidence Convention, France
decided, in accordance with Article 23 (and together with
many other European countries), that it would not execute
letters of request issued for the purpose of obtaining "pre-trial
discovery of documents". On 19 January 1987, France
limited its Article 23 reservation declaring that it does not
apply "when the requested documents are enumerated
limitatively in the letter of request and have a direct and
precise link with the object of the procedure".

Despite the accession of the US to The Hague Evidence
Convention, US courts never limited parties seeking discovery
to the methods allowed by this Convention and always
permitted them to obtain evidence from French companies in
accordance with the broader discovery available under the
Federal Rules. French companies perceived such discovery
as abusive and, in 1980, the French legislature therefore
enacted a blocking statute prohibiting anyone, under threat of
criminal sanction, to "request, search for, or communicate, in
writing, orally or in any other form, documents or information
of an economic, commercial, industrial, financial or technical
nature for the purposes of constituting evidence in view of
foreign judicial or administrative proceedings or in relation
thereto", except when such communication is authorised
pursuant to an international treaty or regulation, such as The

Hague Evidence Convention (Law no. 80-538 of 16 July 1980,
Article 1 Bis).

The goal of this criminal statute, which is purposefully broadly
drafted to encompass all types of documents and information,
was to provide French companies with a legal basis for
refusing to comply with US discovery requests under the
Federal Rules. Nonetheless, French criminal courts did not
convict anyone under this statute until 2007, which is one of
the reasons why US courts historically gave little heed to the
French law.

The 1987 US Supreme Court decision in Aerospatiale:
The Hague Evidence Convention does not pre-empt the
Federal Rules

US courts’ approach was confirmed on 15 June 1987 when
the US Supreme Court held in Société Nationale Industrielle
Aerospatiale v. U.S. District Court (482 U.S. 522 (1987)) that
The Hague Evidence Convention did not provide exclusive or
mandatory procedures for obtaining documents and
information located in a foreign signatory country. Moreover,
the Supreme Court gave little deference to the French
blocking statute by holding that, "[i]t is well settled that such
[blocking] statutes do not deprive an American court of the
power to order a party subject to its jurisdiction to produce
evidence, even though the act of production may violate that
statute" and "American courts are not required to adhere
blindly to the directives of such a statute" (Id. at 544 n. 29).

Rather, the Supreme Court directed lower courts to undertake
a case-by-case comity analysis in order to determine in each
situation whether it would be appropriate to resort to The
Hague Evidence Convention procedures. The existence of a
blocking statute such as France’s "is relevant to the Court’s
particularized comity analysis only to the extent that its terms
and its enforcement identify the nature of the sovereign
interests in non disclosure of specific kinds of material" (Id.).

When the likelihood of prosecution becomes a reality:
France’s first criminal conviction under the blocking
statute

On 12 December 2007, the Criminal Chamber of the French
Supreme Court upheld a decision in which the Paris Court of
Appeal ordered a French lawyer, Maître Christopher X, to pay
10,000 Euros for violating the French blocking statute
(Bull. Crim. 2007, no. 309). This French Supreme Court
decision was handed down in the larger case Executive Life,
in which the French mutual insurer MAAF was sued before a
Federal Court in Los Angeles, along other French
corporations, by the California Insurance Department for fraud
in connection with the 1991 purchase of Executive Life
Insurance Co.

In April and December 2000, the Federal Court issued a
number of requests for evidence under The Hague Evidence
Convention to obtain from MAAF documents located in
France relating to the allegedly fraudulent purchase. The
French lawyer, agent of the American attorney representing
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the California Insurance Department, took the initiative to call
an ex-director of MAAF. According to the Paris Court of
Appeal, during this call, the French lawyer alleged that the
members of MAAF's board of directors had not been properly
informed at the time of the purchase. In other words, "he told
a lie in order to get to the truth". Thereafter, MAAF filed a
criminal complaint against the French lawyer for violation of
the French blocking statute.

The Paris Court of Appeal held that the French lawyer did not
solely approach, in a neutral manner, individuals whose
testimony could have been obtained in accordance with the
provisions of The Hague Evidence Convention. To the
contrary, it held that he had sought, without due authorisation,
economic, commercial or financial information aimed at
constituting evidence, because the information obtained could
enable the plaintiff to select the ex-director as a witness and
to guide his future testimony. The Paris Court of Appeal
therefore found the French lawyer guilty of violating the
French blocking statute and sentenced him to pay a fine of
10,000 Euros.

The convicted lawyer thereafter filed a challenge against this
decision before the French Supreme Court, alleging, among
other arguments, that he never solicited the information given
by the ex-director, which, he alleged, had been provided
spontaneously. He also claimed that in placing the call, he
only attempted to obtain the ex-director's consent for giving
testimony, as a person appointed as Commissioner under
Article 17 of The Hague Evidence Convention may not use
compulsion on the witness to force him/her to testify. The
Criminal Chamber of the French Supreme Court dismissed
the above arguments and upheld the Court of Appeal
decision. This unprecedented decision made it clear that
risks of prosecution and conviction under the French blocking
statute are real.

The Christopher X decision was shortly followed by another
decision from the Criminal Chamber of the French Supreme
Court on 30 January 2008. Although it upheld the lower
court's refusal to prosecute because of insufficient charges,
the French Supreme Court did not award the latter's position
according to which the French blocking statute does not apply
to the "communication to French people who request them, of
contractual documents held on the US territory by American
attorneys". The French Supreme Court confirmed that the
French blocking statute applies even if the requested
documents are located in the US as long as, pursuant to
Articles 113-7 and 113-8 of the French Criminal Code, there is
a French victim at the time the offence is committed and that
this French victim files a complaint with the French criminal
authorities (French Supreme Court, Criminal Chamber,
30 January 2008, Pourvoi no. 06-84.098).

Four recent US decisions: Despite Christopher X, US
courts refuse to find in the blocking statute grounds for
requiring parties to use The Hague Evidence Convention

The recent conviction by the French Supreme Court, and its
reminder of the broad scope of application of the French

blocking statute, has not convinced US federal courts that
applicants seeking discovery in France should limit
themselves to the means available under The Hague
Evidence Convention. Four cases decided in the federal
courts since the Christopher X decision have considered the
French decision but given it little weight, and concluded that
applicants for discovery from a French party may use the
Federal Rules and are not bound by the strictures of
discovery under The Hague Evidence Convention.

Strauss v. Credit Lyonnais

The first court to consider the import of the French blocking
statute after Christopher X was the Federal District Court for
the Eastern District of New York in its decision of 10 March
2008 in Strauss v. Credit Lyonnais S.A. (249 F.R.D. 429). In
this case, the victims (and their estates) of multiple terrorist
attacks allegedly perpetrated by Hamas in Israel alleged that,
among others, Crédit Lyonnais, a financial institution
incorporated and headquartered in France, had provided
material support to terrorists in violation of US antiterrorism
laws. The plaintiffs sought discovery from Crédit Lyonnais
under the Federal Rules, and Crédit Lyonnais moved for a
protective order compelling plaintiffs to seek discovery
through The Hague Evidence Convention and excusing it
from discovery that Crédit Lyonnais claimed was protected
under the French blocking statute (Id. at 435, 437).

To determine whether plaintiffs should have to seek discovery
only under The Hague Evidence Convention, the Court
applied factors enumerated in Paragraph 442(1)(c) of the
Restatement (Third) of Foreign Relations Law, as well as
those articulated by the Supreme Court in Aerospatiale, and
those previously mentioned in decisions of the district courts
for the Second Circuit. Together, these seven factors were:

1. the importance to the litigation of the documents or
other information requested;

2. the degree of specificity of the request;

3. whether the information originated from the US;

4. the availability of alternative means of securing the
information;

5. the extent to which non-compliance with the request
would undermine important US interests or compliance
with the request would undermine important interests of
the State where the information is located;

6. the hardship of compliance on the party from which
discovery is sought; and

7. the resisting party’s good faith (Id. at 438, 439).

The Court considered the effect of the French blocking statute
only with respect to the fifth and sixth factors. With respect to
the fifth factor (the comity analysis), the Court adopted the US
Supreme Court’s ruling in Aerospatiale according to which
"American courts are not required to adhere blindly to the
directives of such a statute" (Id. at 450). It also distinguished
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the facts of Christopher X from those in the present case on
the following grounds. In Christopher X, the prosecuted
lawyer was not conducting discovery against a party within
the confines of the Federal Rules or pursuant to court order.
The lawyer had made false statements and MAAF filed a
complaint with the French authorities to initiate the
prosecution under the blocking statute (Id. at 451). These
distinguishing facts, along with the interest the Court found
that France would have in eliminating terror financing,
weighed in favour of allowing discovery under the Federal
Rules on the ground of the comity analysis.

With respect to the sixth factor, the hardship on Crédit
Lyonnais of complying with the discovery request, the Court
found that the prospect of facing criminal penalties for
compliance weighed in favour of the objecting party.
Nonetheless, the Court held that if the objecting party were a
party to the action, as in that case, such hardship would be
afforded less weight in the analysis (Id. at 454). Moreover,
the Court found that Crédit Lyonnais had failed to show that
the French government was likely to prosecute or otherwise
sanction Crédit Lyonnais for having complied with a US court
order compelling discovery.

Because on balance the factors weighed in favour of the
plaintiffs (except possibly the foreign origination of the
sought-after documents and Crédit Lyonnais’ good faith), the
Court denied Crédit Lyonnais’ motion for a protective order
and ordered it to produce all documents pursuant to the
plaintiffs’ discovery requests in accordance with the Federal
Rules (Id. at 456). Thus, although the Court considered the
possibility that Crédit Lyonnais could be prosecuted for
complying with its order, the Court found such possibility to be
remote because of distinguishing facts between this case and
Christopher X and accorded the Christopher X decision little
weight in the comity and hardship analyses, particularly in
light of the fact that Crédit Lyonnais was a party to the action
itself.

Subsequent case law

In October 2009, the Federal Bankruptcy Court for the District
of Delaware also considered the effects of the French
blocking statute in a discovery dispute in which a party sought
discovery from a Dutch party that had claimed that the
information sought was located at its affiliate's premises in
France. After determining that the discovery sought was in
the control of the Dutch party, Maasvlakte, and could be
compelled, the Court in In re Global Power Equipment Group
(no. 06-11045, 2009 WL 346212), applied the seven
balancing factors articulated in Strauss.

In assessing France’s comity interests, the Court concluded
that "the French interest here is particularly attenuated"
(Id. at *14). Maasvlakte was not a French company, the
facility at issue in the litigation was not located in France, the
majority of the information sought was not developed in
France and the information sought in discovery was only
transferred to France by the Dutch company, a party to the
trial, subject to the Court’s jurisdiction. Moreover, witnesses

had testified at deposition that the French government would
have little interest in protecting such information from
discovery (Id. at *14).

In considering the potential hardship on the party, the Court
noted that Maasvlakte voluntarily submitted a proof of claim in
the bankruptcy and thereby submitted to the jurisdiction of the
Court. On the other hand, the Court acknowledged the
possibility that Maasvlakte could expose itself to prosecution
in France if it complied with discovery under the Federal
Rules. The Court found, however, that the risk of prosecution
was remote, because in the twenty years since the enactment
of the blocking statute, the French authorities had only
prosecuted under it once, and because Maasvlakte had not
shown that there was any likelihood that it or its French
affiliate would be prosecuted for complying with the discovery
requests. In particular, the Court rejected Maasvlakte’s
argument according to which with respect to its affiliate in
France, a non-party, The Hague Evidence Convention was
the only means for obtaining discovery from it. The Court
cited Aerospatiale for the Supreme Court's failure to make a
distinction between discovery taken from a litigant or a third
party (Id. at *16-17).

As in Strauss, the Court thus concluded that on balance the
factors weighed in favour of permitting the party seeking
discovery to employ the Federal Rules and did not require it to
use the more limited means available under The Hague
Evidence Convention.

Two cases in 2010 again gave short shrift to the French
blocking statute. In In re Air Cargo Shipping Services
Antitrust Litig. MDL (no. 06-MD-1775, 2010 WL 1189341
(29 March 2010)), the Federal District Court for the Eastern
District of New York ordered the French airline Air France to
produce documents that it had withheld on the ground that
their production would be prohibited by the French blocking
statute. The documents in question consisted of documents
that the US Department of Justice had already obtained in the
course of its criminal antitrust investigation into the same
activities that formed the basis for the civil antitrust claims at
issue in the case.

The Court applied the seven Strauss factors and particularly
focused on the potential hardship on the defendant of
producing the documents. The Court noted that although the
Supreme Court had held that "fear of criminal prosecution
constitutes a weighty excuse for non production" (Id. at *3,
citing Aerospatiale, 357 U.S., at 2011), other courts had found
that the legislative history of the statute showed that it "was
never expected or intended to be enforced against French
subjects but was intended rather to provide them with tactical
weapons and bargaining chips in foreign courts" (Id. at *3,
citing Adidas (Canada) Ltd. v. SS Seatrain Bennington, nos.
80 Civ. 1911, 82 Civ. 0375, 1984 WL 423, at *3 (S.D.N.Y.,
30 May 1984) and citing United States v. Gonzalez, 748 F.2d
74, 78 (2d Cir. 1984)).

The Court recognised that "but one prosecution [...] has ever
been brought for violation of the blocking statute" and
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distinguished the Christopher X case on its facts, specifically
because in this case the defendant had "sought to circumvent
the blocking statute through deceptive means". The Court
concluded that, with the hardship factor undercut by the
unlikelihood of France pursuing the defendant under the
blocking statute and with the US strong national interest in
enforcing its antitrust laws, the comity analysis weighed in
favour of compelling production of documents under the
Federal Rules (Id. at *4).

On 14 December 2010, the Magistrate Judge for the Federal
Court for the Eastern District of Virginia in MeadWestvaco
Corp. v. Rexam PLC (no. Civ. A. 1:10-511, 2010 WL
5574325), rejected the defendant’s attempt to resist discovery
by relying on the French blocking statute. The Court
acknowledged France’s interest in preventing disclosure of
the information, but cited other courts in finding that the
statute should not be accorded much deference. Although
the Court took note of the Christopher X decision, it found the
facts distinguishable and concluded that the comity analysis
weighed in favour of allowing discovery under the Federal
Rules (Id. at *2).

Conclusion

Although US courts are aware of – and have explicitly
considered – France’s first conviction of a French national for
violation of its blocking statute, they have continued in the
vein of Aerospatiale and accorded the statute little weight in
determining whether to protect French defendants from
discovery under the Federal Rules. US Courts have uniformly
distinguished the facts of Christopher X from the facts at issue
in the cases in which they ruled. They have concluded that
the blocking statute presented little or no hardship on parties
seeking to resist discovery. It may be that for a US court to
give a French conviction any import it will have to be under
circumstances where the prosecuted party would be a party to
the suit and would actually be acting in accordance with the
Federal Rules. Even then, however, US courts appear
reluctant to allow a French law to undermine the US courts’
sovereign power to compel the type of broad discovery
available to litigants under the Federal Rules.
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