
Asbestos Lawsuits and Bankruptcy Trusts: 

Garlock Updates and the Latest Findings from RAND 
Wednesday, November 18, 2015

Presented By the IADC Business Litigation Committee, Civil Justice Response Committee, Insurance and Reinsurance 

Committee, Product Liability Committee, and Toxic and Hazardous Substances Litigation Committee 

Welcome! The Webinar will begin promptly at 12:00 pm CST. Please read and follow the 
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• For you information, this Webinar presentation is being recorded.

• If  you have not already done so, please join the conference call. 

• Mute your phone line. If  you do not have a mute button or are on a cell phone, press *1 to mute your 

phone.

• If  you are on a conference phone, please move all cellular or wireless devices away from the conference 

phone to avoid audio interference.

• If  you have questions during the presentation, you may utilize the Q&A pod on the upper-right-hand side 

of  your screen. You may type questions here and it will be sent to the presenter for response. If  your 

question is not answered during the presentation, our presenter will answer questions at the end of  the 

webinar.

• Visit the “Files” pod in the lower-right-hand corner of  the screen if  you would like to download a copy of  

this PowerPoint presentation.



Type your 
questions for 
presenters here in 
the Q&A Pod

Click on the file 
name to 
download this 
Power Point or 
any referenced 
documents



IADC Webinars are made possible by a grant from The Foundation of  the IADC.

The Foundation of  the IADC is dedicated to supporting the advancement of  the 

civil justice system through educational opportunities like these Webinars. For more 

information on The Foundation, visit www.iadcfoundation.org.

http://www.iadcfoundation.org/


Moderator

Mark Behrens
Shook, Hardy & Bacon, LLP

Washington, DC

mbehrens@shb.com

mailto:mbehrens@shb.com


Presenters

Mary Margaret Gay 
Maron Marvel Bradley & Anderson LLC

Jackson, MS

mmgay@maronmarvel.com

Lloyd Dixon, Ph.D. 
RAND Corp., 

Santa Monica, CA

dixon@rand.org

mailto:mmgay@maronmarvel.com
mailto:dixon@rand.org


Estimated nearly 1,000,000 asbestos claims filed to date

Over 6,000 defendants have been identified in asbestos litigation

177 defendants have gone to verdict in 

more than 480 cases since 2008 resulting in 

$2.8 billion in damages awarded to plaintiffs

“The net has spread from the asbestos makers to companies far removed from the
scene of any putative wrongdoing.”

Wall Street Journal

Where Are We Now?
Asbestos Litigation Landscape



More than 100 Asbestos-Related 
Bankruptcies 

71 Asbestos Bankruptcy Trusts

$30 Billion in Assets to Pay Claims

In re Garlock Sealing Techs. LLC, No. 10-
31607, 504 B.R. 71 (Bankr. W.D.N.C. 2014). 
GST-8027



Asbestos Bankruptcy Trusts

 Most asbestos defendants that have filed for bankruptcy seek to confirm plans 

under Section 524(g) of the Bankruptcy Code

 When a plan is confirmed under Section 524(g), a company is permanently 

cleansed of asbestos-related liability; all such liabilities are “channeled” to a trust 

for payment

 Section 524(g) plans are funded with significant assets provided by debtors 

and/or their parent companies, all available insurance, and often stock of the 

reorganized debtor 

 Some trusts were funded with hundreds of millions of dollars; some were funded 

with more than $1 billion

 Asbestos plaintiff attorneys serve on the committees that control the trusts and 

make the trust rules



Trust Advisory Committees (TAC)
Summary of Claim Payments for Largest TAC Firms

TAC Member Firm/Affiliation
No. of 
Trusts

2013 Claim 
Payments

2006-2013 Claim 
Payments

20 $1,360,000 $14,360,000

16 $1,150,000 $13,140,000

12 $1,130,000 $12,830,000

15 $1,180,000 $11,360,000

15 $1,090,000 $12,230,000

Scarcella, Marc and Kelso, Peter, A Reorganized Mess: The Current 
State Of The Asbestos Bankruptcy Trust System (February 2015)



 Filed for bankruptcy in the Western District of North Carolina in June 2010 

 Judge George Hodges had never overseen an asbestos bankruptcy

 More than 100,000 cases pending at the time of bankruptcy

 Court allowed discovery and hearing on trust estimation which uncovered 
information about bankruptcy trust claims never before available to 
defendants in the tort system 

 Trust discovery revealed new exposure and claims information which would 
dramatically affect settlement values in cases



“Most significant to Garlock … was the result of the effort by some plaintiffs and their lawyers to withhold evidence 
of exposure to other asbestos products and to delay filing claims against bankrupt defendants’ asbestos trusts until 

after obtaining recoveries from Garlock.”

 playbook-type directions plaintiffs’ attorneys gave their clients on how to testify in discovery

 trust claims with new and different exposures were filed days and hours after verdicts and 
settlements

 sworn exposure statements by counsel, who months earlier argued no exposure to the exact same 
product in jury trials

The court found exposure evidence was withheld in “each and every” case in which bankruptcy discovery 
was conducted.

Estimation Order Issued 
January 10, 2014



Garlock Affects on the Litigation Landscape

 Gives Credibility to Defense Argument for Trust Transparency

 Provides Grounds for Trust Information Production to Reduce Case 
Values in Tort System 

 Checks and Balances for Exposure and Medical Information

 Chilling Effect on Fraudulent Filings

 Provides Foundation for Case-Specific Discovery

12

The possible resolution of the Garlock bankruptcy case does not and should not 
change the ability of defendants to utilize the conclusions drawn by Judge 

Hodges to advance trust transparency in litigation.
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Research Question

• How does bankruptcy affect the products that are 

identified in interrogatories and depositions?

– Interrogatories typically prepared by plaintiffs’ counsel

– Deposition questions asked by the defense and answered by 

the plaintiff, family members, or co-workers
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Selected Two Sets of Cases

• 52 Brooklyn Naval Shipyard (BNS) cases

– Plaintiffs who worked at BNS sometime between 1940 and 

1949

– Cases filed in New York state courts in 1998 later 

• 48 West Coast Navy (WCN) cases

– Plaintiffs who were in the Navy and stationed on the West 

Coast between 1950 and 1964

– Cases filed in California states courts in 1998 or later
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Sample Constructed So Filing Dates Vary
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Number of Cases for Which Documents 

Coded

Document Type BNS Cases WCN Cases Total Cases

Interrogatories 38 38 76

Depositions 28 31 59

Interrogatories and 

depositions
19 30 49

• 293 interrogatories and 295 depositions coded
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43 Firms that Went Bankrupt Between 1995 and 

2010 Examined
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Examined the Frequency that Each Firm 

Identified in Each Case 
Case 1

Case 2 Firm 1

Case 3 Firm 2

.

. .

. Firm 42

Firm 43

Case 75

Case 76
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For a 2004 Case, Some of the 43 Firms Went 

Bankrupt Before Case Filing, Others After
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Statistical Techniques Used to Isolate the Effect of 

Bankruptcy from Changes in Case Mix

• “Fixed effects” for plaintiff characteristics included

– Controls for differences in occupation or legal strategy 

pursued by plaintiff attorney 

• “Fixed effects” for bankrupt firms included

– Controls for differences in the market penetration of their 

products
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Adding Depositions Had Little Effect 

on the Results

• One might expect additional products to be identified in 

depositions if fewer products identified in interrogatories 

• Although some additional products identified in 

depositions, increases not associated with bankruptcy
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Little Evidence of More Aggressive Questioning in 

Depositions in Face of Lower Identification Rates

BNS Cases WCN Cases

Case filed 

pre-

bankruptcy

Case filed 

post-

bankruptcy

Case filed 

pre-

bankruptcy

Case filed 

post-

bankruptcy

Exposure affirmed 16 13 13 8

Don’t know or unsure 0.6 0 8 3

Exposure denied 0.3 0.6 5 2

Any mention of firm 16 13 19 11

(percentage of case-firm combinations)
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Discussion

• Potential explanations for findings

• Differing perspectives on importance to findings

• Implications for case outcomes 
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What Could Explain the Gradual Response? 
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What Could Explain the Gradual Response?

• In contrast to the pattern for interrogatories, bankrupt 

firms dropped from complaints right away

• Gradual response could be explained by ongoing 

personnel turnover at major plaintiffs’ law firms 
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Plaintiffs’ Attorneys Do Not View These 

Findings as a Cause for Concern

• Appropriate for plaintiffs to focus on solvent 

defendants

• Defendants have many options for introducing 

exposures to products of bankrupt firms

– All exposures could end up being identified if the case 

proceeds to verdict
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Defendants Believe Falling Identification 

Rates Are a Major Concern

• Defendants believe that exposure evidence they introduce 

is less persuasive than a plaintiffs’ acknowledgment of 

exposure

• Variety of factors discourage defendants from pursuing 

identification in depositions

• Defendants may be better off paying higher settlements 

than litigating around missing exposure evidence 
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Our Previous Research Indicated the Lack of 

Exposure Information Could Affect Case Outcomes

• Payments by remaining solvent defendants could be 

higher than they would be if all exposure evidence were 

developed

• Plaintiff compensation from trust and tort combined 

may be higher than it would be if all exposure evidence 

developed

• Outcomes depend on liability regime and court rules 



 Know and Understand the Garlock Order and Stay up to Date on Garlock 
Developments

 Global Utilization of Bankruptcy Authorization

 Demand Available Trust Information 

 Inclusion of Bankruptcy Discovery Language in Standing Orders, CMOs 
and Scheduling Orders

 Push for Additional Rulings Allowing Bankruptcy Discovery

 Cost Sharing of Costs for Collection Among All Defendants in a Case

 Use Trust Value Estimations in Settlement and Verdict Evaluations

 Coordinate Collection and Management of Information Received for Use 
in Legislative Change

Trust Transparency Strategy



What Plaintiff’s 
Counsel Produced

(Information on 8 
trust claims)

Collected with an 
Authorization 

Directly from the 
Trusts

Educating Defense Counsel On Available Trust Information



Manville Claim Produced By Plaintiff’s Counsel







Bankruptcy Legislative Initiatives

 Georgia (enacted in 2007)
 Ohio (effective March 27, 2013)
 Oklahoma (effective August 22, 2013)
 Wisconsin (effective March 29, 2014)
 West Virginia (effective June 9, 2015)
 Arizona (passed  April 9, 2015)
 Texas (passed May 11, 2015) 



Court Orders On Bankruptcy Discovery

Case 
Management 
Orders

Alabama Bessemer Cnty.

California Los Angeles, Alameda, San Francisco

Delaware New Castle Cnty.

Massachusetts Middlesex Cnty.

Michigan Wayne Cnty.

Minnesota Dist. Ct., 2nd Jud. Dist., Ramsey Cnty.

Missouri Cir. Ct., 22nd Jud. Cir., City of St. Louis

New Jersey Middlesex Cnty.

New York Sup. Ct, Counties of City of New York

Ohio Court of Common Pleas, Cuyahoga Cnty.

Pennsylvania Ct. of Com. Pleas of Philadelphia Cnty.

MDL 875

Texas Harris Cnty. – State MDL

West Virginia Cir. Ct., Kanawha Cnty.



Court Orders On Bankruptcy Discovery

California Seariver Maritime, Inc. v. Super. Ct. of San Francisco, No. A113235, 2006 WL 2105431 (Cal. Ct. App. 2006)
Volkswagen of America, Inc. v. Super. Ct. of San Francisco, 139 Cal. App. 4th 1481 (Cal. Ct. App. 2006)
Willis v. Buffalo Pumps, Inc., No. 3:12-cv-007744-BTM-DHB (S.D. Cal. June 2, 2014)

Illinois Cardella v. A.W. Chesterton, Inc., No. 09-L-434 (Ill. Cir. Ct. Madison County Apr. 18, 2011)
Skonberg v. Owens-Corning Fiberglas Corp., 576 N.E.2d 28 (Ill. Ct. App. 1st Dist. 1991)

Indiana Casper v. Dow Chem. Co., No. 49D02-9801-MI-001-295 (Ind. Super. Ct. Marion County Oct. 5, 2005)

Maryland Scapa Dryer Fabrics, Inc. v. Saville, 16 A.3d 159, 179 (Md. 2011)
Nat’l Union Fire Ins. Co. of Pitts., PA v. Porter Hayden Co., No. CCB-03-3408, 2012 WL 628493 (D. Md. Feb. 24, 2012)

Missouri Alvey v. 999 Quebec, Inc., No. 04CV200183 (Mo. Cir. Ct. Jackson County Mar. 19, 2007)
Bergstrom v. 84 Lumber, No. 1322-CC09325 (Mo. Cir. Ct. City of St. Louis Aug. 6, 2014)
Twisselman v. Borgwarner Morse Tec Inc., No. 1322-CC01233 (Mo. Cir. Ct. City of St. Louis July 23, 2014)

New Jersey Szostak v. A-B Elec. Supply Co., No. L-9151-02 (N.J. Super. Ct. Middlesex County Nov. 15, 2006)

New York Drabczyk v. Amchem Prods., Inc., No. 2005/1583 (N.Y. Sup. Ct. Erie County Jan. 18, 2008)
Romann v. A.O. Smith, No. 601183/13 (N.Y. Sup. Ct. Nassau County Aug. 20, 2014)
Gambetti v. Burns Int’l Servs., No. 2089-04 (N.Y. Sup. Ct. Rockland County July 22, 2014) 
Carmody v. Amchem Prods., Inc., No. 190060/13 (N.Y. Sup. Ct. New York County July 10, 2014)

Pennsylvania Reed v. Honeywell Int’l, Inc., 51 A.3d 839 (Pa. 2012)

Rhode Island Sweredoski v. Alfa Laval, Inc., C.A. No. PC-2011-1544 (RI Super. Ct. Providence County Jan. 30, 2014)

Texas Texas MDL Letter Ruling Regarding Bankruptcy Trust Claims, In re: Asbestos Litigation (Jan. 16, 2009)
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Standard Bankruptcy Discovery 
Sanctioned in MDL 875 and by 

various other courts 



How Are Plaintiffs 

Responding?

How Are Plaintiffs & Trusts Responding?

 Production of Partial Claims Information

 “No” vs. “I Don’t Know”

 Deferral of claim

 Filing blank “placeholder” claims

Withdrawal of claims

 Confidentiality provisions

 Objecting to trust production

 Failing to locate information



Utilizing Bankruptcy Information In Cases

Recent Oregon Case (applying Washington law)

“Complete” bankruptcy trust submissions supported by 
affidavit produced in discovery

$3.8 Million Verdict

Court allows “Reasonableness hearing” to determine 
proper offsets obtained by settling parties and non-parties

Plaintiff ordered to sign authorizations allowing 
defendants to obtain  bankruptcy trust claims files directly 

from the trusts



Utilizing Bankruptcy Information In Cases

Oregon Case

(choice-of-law purposes)

“At the time of Mr. Golik's diagnosis,

the Goliks lived in Dickinson, North

Dakota. There is no evidence Mr.

Golik lived anywhere else but

Washington during the time he was

exposed to asbestos…”

Bankruptcy Trust Claim File



ASARCO Exposure Identified in 
Discovery

ASARCO Exposure Identified in 
Records from Trust

Request additional offset
Discredit credibility of plaintiff’s counsel
Move to reconsider choice-of-law ruling
Move to reduce noneconomic damages 

verdict on choice-of-law grounds
Move for new trial
Move for sanctions



 Know and Understand the Garlock Order and Stay up to Date on Garlock 
Developments

 Global Utilization of Bankruptcy Authorization

 Demand Available Trust Information 

 Inclusion of Bankruptcy Discovery Language in Standing Orders, CMOs and 
Scheduling Orders

 Push for Additional Rulings Allowing Bankruptcy Discovery

 Cost Sharing of Costs for Collection Among All Defendants in a Case

 Use Trust Value Estimations in Settlement and Verdict Evaluations

 Coordinate Collection and Management of Information Received for Use in 
Legislative Change

Trust Transparency Strategy Summary
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