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BIG E .... little e: ETHICS AND THE TRIAL LAWYER
Introduction

From time to time in our daily practices, there are occasions when our
own individual moral values and ethical constructs (“BIG E”) are juxtaposed
against our profession’s “ethical” rules or Codes of Professional Responsibility
(“little €”). Our program is designed to examine a humber of these situations in
an effort to develop a critical manner of thinking about and analyzing what a
lawyer “ought” to do in the face of a conflict between our individual ethical values
and the norms imposed upon us by the applicable codes of conduct. Each of the
scenarios/fact problems presented here today are based on “real” situations
encountered by “real” lawyers and are not the project of the over-imaginative
mind of a law professor. These materials are designed to provide a framework
for looking at the various provisions of “little e” — the Model Rules of Professional
Conduct in a much broader setting.
I A Visit to the Horse Shed

Preparing witnesses for testimony at deposition or trial may place
attorneys in potentially awkward situations. We listen to the witnesses’ story and
help “frame” it in the context of the lawsuit and our themes/defenses. We have to
examine whether we are “coach[ing] into a phony story” or “guid[ing] him a
little...show[ing] him the light,” a dilemma faced by the attorneys in “Anatomy of a
Murder”. We will also look at a witness preparation session from the “The

Verdict.” Some of the following rules may apply.

A. Rule 3.3(a)(3)
A lawyer shall not knowingly: . . .

(3) offer evidence that the lawyer knows to be false. If a lawyer,
the lawyer’s client, or a witness called by the lawyer, has offered
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material evidence and the lawyer comes to know of its falsity, the
lawyer shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal.

Rule 3.4(b)
A lawyer shall not: . . .

(b) falsify evidence, counsel or assist a witness to testify falsely, or
offer an inducement to a witness that is prohibited by law; . . ..

D.C. Bar Opinion No. 79 (December 18, 1979)

A lawyer may not prepare, or assist in preparing, testimony he or
she knows, or ought to know, is false or misleading. So long as
this prohibition is not transgressed, a lawyer may properly suggest
language as well as the substance of testimony, and may —
indeed, should — do whatever is feasible to prepare his or her
witness for examination.

See, Altman, “Witness Preparation Conflicts,” 22 Litigation No. 3,
38 Fall 1995

Compare Freedman, “Counseling the Client: Refreshing
Recollection or Prompting Perjury?” 2 Litigation No. 3, Spring
1976 at 35 (explaining the requirements of the law or a client’s
theory of the case before hearing the witness’s initial recollection
may constitute unethical suggestion) with In re Petroleum
Products Antitrust Litigation, 502 F. Supp. 1092 (C.D. Cal. 1980)
and State of North Carolina v. McCormick, 298 N.C. 788, 259 8E
2d 880 (1979) (cases suggest that there is nothing wrong per se
with orienting the witness before tapping their memory).

Nassau Bar Ethics Opinion No. 94-6 (permissible and ethical to
advise a client of the applicable law before hearing the client’s
version of the facts as long as the attorney in good faith does not
believe that the attorney is participating in the creation of false
evidence.)

ABA Formal Opinion 87-353 (April 20, 1987) Lawyer’s
Responsibility with Relation to Client Perjury (Tab A)

ABA Formal Opinion 93-376 (August 6, 1993) The Lawyer's
Obligation Where a Client Lies In Response To Discovery
Requests (Tab B)

Consider Marvin Frankel’'s critical comments on the American
practice of witness preparation in his book, Partisan Justice,
(1980) at pages 15-16:
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[E]very lawyer knows that the “preparing” of withesses may
embrace a multitude of . . . measures [other than the ordering and
refreshing of recollection], including some ethical lapses believed
to be more common than we would wish. The process is labeled
archly in lawyer’'s slang as “horseshedding” the witnhess, a term
that may be traced to utterly respectable origins in circuit-riding
and otherwise horsy days but still rings a bit knowingly it today’'s
ear. Whatever word is used to describe it, the process often
extends beyond helping organize what the witness knows, and
moves in the direction of helping the witness to know new things.
At its starkest, the effort is called subornation of perjury, which is a
crime, and which we are permitted to hope is rare. Somewhat
less stark, short of criminality but still to be condemned, is the
device of telling the client “the law” before eliciting the facts—i.e.,
telling the client what facts would constitute a successful claim or
defense, and only then asking the client what the facts happen
perchance to be. The most famous recent instance is fictional but
apt: “Anatomy of a Murder,” a 1958 novel by Robert Traver. . . . It
is not unduly cynical to suspect that this, if not in such egregious
forms, happens with some frequency.

Moving away from palpably unsavory manifestations, we all know
that the preparation of our witnesses is calculated, one way and
another, to mock the solemn promise of the whole truth and
nothing but. To be sure, reputable lawyers admonish their clients
and witnesses to be truthful. At the same time, they often take
infinite pains to prepare questions designed to make certain that
the controlled flow of truth does not swell to an embarrassing
flood. “Don’t volunteer anything,” the witnesses are cautioned.
The concern is not that the volunteered contribution may be false.
The concern is to avoid an excess of truth, where one spillover
may prove hurtful to the case. . ..

See also, Salmi, “Don't Walk The Line: Ethical Considerations in
Preparing Witnesses for Deposition and Trial,” 18 Rev. Litig. 135
(Winter 1999); Piorkowski, “Professional Conduct and the
Preparation of Witnesses for Trial: Defining the Acceptable Limits
of ‘Coaching’,” 1 Geo. J. Legal Ethics 389 (1987); Hodes, “The
Professional Duty To Horseshed Witnesses — Zealously, Within
the Bounds of the Law,” 30 Tex. Tech. L. Rev. 1343 (1999);
Whydick, “The Ethics of Witness Coaching,” 17 Cardozo L. Rev. 1
(1995); LeGrande and Mierau, “Witness Preparation and the Trial
Consulting Industry,” 17 Geo. J. Legal Ethics 947 (2004); Allen,
“Emerging from the Horse Shed and Still Passing the Smell Test —
Ethics of Witness Preparation and Testimony,” The Brief 56
(Summer 2003).

NYCLA Prof. Ethics Comm. Formal Opinion 741 (March 1, 2010)
(A lawyer is “required to remedy the false testimony”. Remedies
include reasoning with the client to himself correct the false
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statement, but if all else fails, the remedy is to disclose the false
testimony. Withdrawal is not an option.) (Tab C)

New York State Bar Committee on Professional Ethics, Opinion
837 (March 16, 2010) (Upon learning that a client has lied to a
tribunal, an attorney may not simply withdraw but instead must
take action necessary to remedy the false evidence, and this
remedial obligation trumps the duty of confidentiality.) (Tab D)

Handi & Ibrahim Mango Co. v. Fire Assoc. of Phila., 20 FRD 181,
182-83 (S.D.N.Y. 1957) (“It is usual and legitimate practice for
ethical and diligent counsel to confer with a witness whom he is
about to call prior to his giving testimony, whether the testimony is
to be given on deposition or at trial .... This sort of preparation is
essential to the proper presentation of a case and to avoid
surprise .... There is no doubt that these practices are often
abused ... the line must depend in large measure, as do so many
other matters of practice, on the ethics of counsel.”)

In Re: Eldridge, 82 N.Y. 161, 171 (1880) (“His duty is to extract
facts from the witness, not to pour them into him; to learn what the
witness does know, not to teach him what he ought to know.”)

State v. McCormick, 298 N.C. 788, 791-92 (1979) (“It is not
improper for an attorney to prepare his witness for trial, to explain
the applicable law” in any given situation and to go over before
trial the attorney’s questions and the witness’s answers so that the
witness will be ready for his appearance in court, will be more at
ease because he knows what to expect, and will give his
testimony in the most effective manner that he can. Such
preparation is the mark of a good trial lawyer .... Even though a
witness has been prepared in this manner, his testimony at trial is
still his voluntary testimony. Nothing improper has occurred so
long as the attorney is preparing the witness to give the witness’s
testimony at trial and not the testimony that the attorney has
placed in the witness’'s mouth and not false or perjured
testimony.”)

§116 Restatement (3) Law Governing Lawyering (“§116.
Interviewing and Preparing a Prospective Witness (1) A lawyer
may interview a witness for the purpose of preparing a witnhess to
testify.”)

Comment to 8116 (In preparing a witness to testify, a lawyer may:
(1) Invite the witness to provide truthful testimony favorable to the
lawyer’s client; (2) Discuss the role of the witness and effective
courtroom demeanor; (3) Discuss the witness’s recollection and
probable testimony; (4) Reveal to the witness other testimony or
evidence that will be presented and ask the witness to reconsider
the witness’s recollection or recounting of events in that light; (5)
Discuss the applicability of law to the events at issue; (6) Review
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the factual context into which the witness’'s observations or
opinions will fit; (7) Review documents or other physical evidence
that will be introduced; (8) Discuss probable lines of hostile cross-
examination that the witness should be prepared to meet; (9)
Rehearse the witness’s testimony; (10) Suggest choice of words
that might be employed to make the witness’s meaning clear; (11)
BUT THE LAWYER MAY NOT ASSIST THE WITNESS TO
TESTIFY FALSELY AS TO A MATERIAL FACT.)

R. RTC v. Bright, 6 F3d 336 (5" Cir. 1993) (“Were [the witness]
giving testimony at a deposition or trial the attorney for either side
would not be required to accept her initial testimony at face value
but would be able to confront her with other information or attempt
to persuade her to change it .... In an arms-length interview with
a witness, [it is proper] for an attorney to attempt to persuade her,
even aggressively, that her initial version of a certain fact situation
is not complete or accurate [assuming a good faith basis for
believing so0.]

S. Rule 1.03 (b) (“A lawyer shall explain a matter to the extent
reasonably necessary to permit the client to make informed
decisions....”)

T. Hayworth v. State, 840 P.2d 912 (“As long as the context of a
witness’s testimony is not ethically objectionable, advising the
witness about the credible way to present that content — and
rehearsing that content --- and rehearsing that presentation ---
have been held not to raise any ethical problems.”)

I. Who is My Client?

When representing a corporation, lawyers frequently come into contact
with many employees who have knowledge of the fact and circumstances of the
lawsuit. When meeting with these people, we are often asked “Whose lawyer
are you?” Do we represent the employee? If so, can she expect to have a
privileged and confidential conversation with us? Or will we share what we learn

with others in the company? We will use the rules, comments, and case law

below as we discuss.

A. Rule 1.13 Organization as Client

(@) A lawyer employed or retained by an organization represents
the organization acting through its duly authorized constituents.
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Comments (1) and (2) to Rule 1.13

(1) An organizational client is a legal entity, but it cannot act
except through its officers, directors, employees, shareholders
and other constituents.  Officers, directors, employees and
shareholders are the constituents of the corporate organizational
client. The duties defined in this Comment apply equally to
unincorporated associations. “Other constituents” as used in this
comment means the positions equivalent to officers, directors,
employees and shareholders held by persons acting for
organizational clients that are not corporations.

(2) When one of the constituents of an organizational client
communicates with the organization's lawyer in that person’s
organizational capacity, the communication is protected by Rule
1.6. Thus, by way of example, if an organizational client requests
its lawyer to investigate allegations of wrongdoing, interviews
made in the course of that investigation between the lawyer and
the client's employees or other constituents are covered by Rule
1.6. This does not mean, however, that constituents of an
organizational client are the clients of the lawyer. The lawyer may
not disclose to such constituents information relating to the
representation except for disclosures explicitty or impliedly
authorized by the organizational client in order to carry out the
representation or as otherwise permitted by Rule 1.6.

ABA Formal Opinion 08-450 (April 9, 2008) Confidentiality When
Lawyer Represents Multiple Clients in the Same or Related
Matters

Perez v. Kirk & Carrigan, 822 SW2d 261 (1991)

See also, Fox “Your Client's Employee is Being Deposed: Are
You Ethically Prepared?,” 29 Litigation 17 (Summer 2003); Simon,
“Whom (or What) Does the Organization’s Lawyer Represent?,”
91 California Law Review 57 (2003).

Cross-Examination of the Truthful Witness

How far can an attorney go, in the “zealous” representation of a client,

when questioning an attorney who she knows to be telling the truth? Can we

“eliminate him as an effective withess” with cross examination to make him seem

less sympathetic as Maggie is told to do in “A Class Action”? Is it Ethical (BIG E)

to do so? We will examine the situation and, perhaps, use some of the following

to do so.
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Comment to Rule 1.3

A lawyer should pursue a matter on behalf of a client despite
opposition, obstruction or personal inconvenience to the lawyer,
and take whatever lawful and ethical measures are required to
vindicate a client’'s cause of endeavor. A lawyer must also act
with commitment and dedication to the interests of the client and
with zeal in advocacy upon the client’s behalf.

Rule 4.4(a) Respect for the Rights of Third Persons

(@) In representing a client, a lawyer shall not use means that
have no substantial purpose other than to embarrass, delay or
burden a third person. . ..

Cross-examination “is beyond any doubt the greatest legal engine
ever invented for the discovery of the truth.” 5 J. Wigmore,
Evidence §1367 (Chadbourn rev. 1974).

The purpose of cross-examination is to expose falsehood and
catch the truth. Emory Buckner, quoted in Francis Wellman’s
“The Art of Cross-Examination” (4" ed. 1936).

Defense counsel’s belief or knowledge that the witness is telling
the truth does not preclude cross-examination. American Bar
Ass’n., Standards for Criminal Justice Standard 4-7.6(b) (3d
ed.1991)

IV. TheIME

During an Independent Medical Examination of the Plaintiff, the doctor

determines that the Plaintiff's injuries are not as she has suggested in the

lawsuit.

However, the physical examination done by the doctor reveals a life-

threatening condition that will be fatal in a short period of time. Neither the

patient nor her doctors currently know of the condition. Upon telling the client of

the condition, the attorney is told to not reveal the situation to opposing counsel.

Can he do so? Is it BIG E ethical to do?

A.

Assume that at the time of this fact pattern that the applicable
Professional Responsibility Code provided in Rule 1.6(b),

A lawyer may reveal:

(1)
OPPENHEIMER

L
7 OPPENHEIMER WOLFF & DONNELLY LLP




(2)

(3) The intention of a client to commit a crime and the
information necessary to prevent a crime;

4) Confidences and secrets necessary to rectify the
consequences of a client’'s criminal or fraudulent act in the
furtherance of which the lawyer’s services were used;

Rule 1.6:

. .. a lawyer shall not knowingly: (1) reveal a confidence or secret
of a client.

Model Rule 1.6(b)

A lawyer may reveal information relating to the representation of a
client to the extent the lawyer reasonably believes necessary:

1) to prevent reasonably certain death or substantial bodily
harm; . ...

See, Spaulding v. Zimmerman, 116 NW2d 704 (Minn. 1962); See
also, Cramton and Knowles, “Professional Secrecy and Its
Exceptions: Spaulding v. Zimmerman Revisited,” 83 Minn. L. Rev.
63 (1998); Cramton, “Lawyer Disclosure to Prevent Death or
Bodily Injury: A New Look at Spaulding v. Zimmerman,” 2 J. Inst.
for Study Legal Ethics 163 (1999); and Langford, “Reflections on
Confidentiality — A Practitioner's Response to Spaulding v.
Zimmerman,” 2 J. Inst. for Study Legal Ethics 183 (1999)

V. Truth Telling in Settlement Negotiations/Mediations/Court-Ordered

ADR

Court ordered settlement conferences are becoming the norm in current

day litigation. Judges are often the mediator. When asked for your client’s top

dollar, are you required to tell him the truth? What does the judge expect and

what does your client expect? We will examine the perhaps opposing views

using these materials.

A.

Rule 4.1 Truthfulness in Statements to Others
In the course of representing a client, a lawyer shall not knowingly:

(@) make a false statement of material fact or law to a third
person; or
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(b) fail to disclose a material fact when disclosure is necessary
to avoid assisting a criminal or fraudulent act by a client, unless
disclosure is prohibited by Rule 1.6.

Comment to Rule 4.1
Statements of Fact

(2) This Rule refers to statements of fact. Whether a particular
statement should be regarded as one of fact can depend on the
circumstances. Under generally accepted conventions in
negotiation, certain types of statements ordinarily are not taken as
statements of material fact. Estimates of price or value placed on
the subject of a transaction and a party’s intentions as to an
acceptable settlement of a claim are ordinarily in this category,
and so is the existence of an undisclosed principal except where
nondisclosure of the principal would constitute fraud. Lawyers
should be mindful of their obligations under applicable law to avoid
criminal and tortious misrepresentation.

Rule 8.4 Misconduct
It is professional misconduct for a lawyer to: . . .

(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation; . . . .

ABA Formal Opinion 93-370 (February 5, 1993) Judicial
Participation in Pretrial Settlement Negotiations (Tab E)

ABA Formal Opinion 06-439 (April 12, 2006) Lawyer’'s Obligation
of Truthfulness When Representing a Client in Negotiation:
Application to a Caucused Mediation (Tab F)

ABA Formal Opinion 94-387-(1994)

As a general matter, the Model Rules of Professional Conduct . . .
do not require a lawyer to disclose weaknesses in her client’s
case to an opposing party, in the context of settlement
negotiations or otherwise. Indeed, the lawyer who volunteers
such information without her client's consent would likely be
violating her ethical obligation to represent her client diligently,
and possibly her obligation to keep client confidences.

See also ABA Formal Opinion 95-397 (1995) (Outright
misrepresentations of material facts, either through knowing
misstatement or nondisclosure are prohibited)

See also, D. Peters, “When Lawyers Move Their Lips: Attorney
Truthfulness in Mediation and a Modest Proposal,” 2007 J. Disp.
Resol. 119 (2007); Richmond, “Lawyers’ Professional
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Responsibilities and Liabilities in Negotiations,” 22 Geo. J. Legal
Ethics 249 (2009); G. Peters, “The Use of Lies in Negotiation,” 48
Ohio St. L.J. 1 (1987); Alfini, “Settlement Ethics and Lawyering in
ADR Proceedings: A Proposal to Revise Rule 4.1, 19 N. Ill. U.L.
Rev. 255 (1999); Krivis, “The Truth about Deception in Mediation,”
For The Defense, July 2002, 47; Downey, “The Ethics of Bluffing,”
For The Defense, June 2005, 54;

VI. Using Social Media to Investigate Adverse Parties/Third
Parties/Prospective or Actual Jurors

In the modern era, lawyers have so much information potentially available
to them on the Internet. Can you get on Facebook to look at Plaintiff's status
(“Loving life and feeling great”) and use it to defend against her claims of pain
and suffering? If you cannot do so, can your legal assistant? Can you use
Twitter or other sites to investigate potential members of the jury panel or those

actually sworn in as jurors in your case?

A. Rule 5.3 Responsibilities Regarding Nonlawyer Assistants

With respect to a nonlawyer employed or retained by or
associated with a lawyer:

(© a lawyer shall be responsible for conduct of such a person
that would be a violation of the Rules of Professional
Conduct if engaged in by a lawyer if:

() The lawyer orders or, with the knowledge of the
specific conduct, ratifies the conduct involved; . . . .

B. Rule 8.4 Misconduct
It is professional misconduct for a lawyer to:
@) violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so, or do so

through the acts or another; . . .

(© engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;

(d) engage in conduct that is prejudicial to the administration
of justice; . . .
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Rule 4.1 Truthfulness in Statements to Others
In the course of representing a client a lawyer shall not knowingly:

(@) make a false statement of material fact or law to a third
person; . ..

Rule 4.3 Dealing with Unrepresented Person

In dealing on behalf of a client with a person who is not
represented by counsel, a lawyer shall not state or imply that the
lawyer is disinterested. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the
lawyer’'s role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding.

The Philadelphia Bar Association Professional Guidance
Committee — Opinion 2009-02 (March 2009). (Tab G)

New York City Bar Formal Opinion 2010-2 (September 2010) (Tab
H) (A lawyer may not attempt to gain access to a social
networking website under false pretenses, either directly or
through an agent.)

New York State Bar Association Opinion 843 (September 10,
2010) (Tab 1) (A lawyer representing a client may access the
public pages of another party’s social networking website (such as
Facebook or MySpace) for the purpose of obtaining possible
impeachment material for use in litigation.)

SDCBA Legal Ethics Opinion 2011-12 (Adopted by the San Diego
County Bar Legal Ethics Committee May 24, 2011) (An attorney
may not make an ex parte “friend” request of a represented party.
An attorney’s duty not to deceive prohibits him from making a
friend request even of unrepresented parties without disclosing
the purpose of the request.) (Tab J)

New York Bar Association Formal Opinion 2012-02 (June 2012)
(Tab K) (Attorneys may use social media websites for juror
research as long as no communication occurs between the lawyer
and the juror as a result of the research. Attorneys may not
research jurors if the results of the research are that the juror will
receive a communication. If an attorney unknowingly or
inadvertently causes a communication with a juror, such conduct
can run afoul of the Rules of Professional conduct. The attorney
must not use deception to gain access to a juror's website or to
obtain information, and third parties working for the benefit of or
on behalf of an attorney must comport with all the same
restrictions as the attorney. Should a lawyer learn of juror
misconduct through otherwise permissible research of a juror's
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social media activities, the lawyer must reveal the improper
conduct to the court.)

J. ABA Formal Opinion 466 (April 24, 2014) (Tab L). Lawyers may
search public information that jurors or potential jurors put on the
Internet about themselves but they may not communicate directly
with the jurors, such as asking to “friend” them on Facebook. The
Opinion provides that looking at information available to everyone
on a juror's social media accounts or websites when the juror
doesn’'t know it's being done is not improper ex parte conduct.
However, asking a juror for access to his or her social media is
improper. When a juror finds out, through a notification feature of
the social media platform or website that the lawyer reviewed
publicly available information it is the social media provider, not
the lawyer, who is communicating with the juror.

K. In Carino v. Muenzen, 2010 WL 3448071 (N.J.Super.A.D. Aug.
30, 2010) the court addressed the issue of whether attorneys may
access the Internet during jury selection to obtain information
about jurors on the panel. The court held that accessing the
Internet during jury selection was permissible: “We ... conclude
that the Judge acted unreasonably in preventing use of the
internet.... There was no suggestion that counsel's use of the
computer was in any way disruptive. That he had the foresight to
bring his laptop computer to court, and defense counsel did not,
simply cannot serve as a basis for judicial intervention in the name
of ‘fairness’ or maintaining a ‘level paying field.” The ‘playing field’
was, in fact, already ‘level’ because internet access was open to
both counsel, even if only one of them chose to utilize it.”

L. In Praise of Overzealous Representation — Lying to Judges,
Deceiving Third Parties, and Other Ethical Conduct, 34 Hofstra L.
Rev.771 (2006)

M. In Re Gotti, 8 P3d 966 (Ore 2000) (no deception at all is
permissible, by a private or a government lawyer, even rejecting
proposed carve-outs for government or civil rights investigators);
See also: Deception in Undercover Investigations: Conduct Based
v. Status Based Ethical Analysis, 32 Seattle Univ. L. Rev. 123
(2008) and Ethical Responsibilities of Lawyers for Deception by
Undercover Investigators and Discrimination Testers: An Analysis
if the Provisions Prohibiting Misrepresentation under Model Rules
of Professional Conduct, 8 Georgetown Journal of Legal Ethics
791 (Summer 1995)

Conclusion
As is evident from the scenarios/fact patterns discussed during the

presentation, there are no “hard and fast” answers or solutions to the myriad of
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situations we encounter in our practices when “BIG E” rubs up against “little e”. It
is hoped that these materials will provide a springboard for further analysis,

reflection and contemplation on a proper response to these stimulating

questions.
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RRTIEE

B

AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion 87-353
April 20, 1987 .
LAWYER'S RESPONSIBILITY WITH RELATION TO CLIENT PERJURY

If, prior to the conclusion of the proceedings, a lawyer learns that the client has given testimony the lawyer lmows
is false, and the lawyer cannot persuade the client to rectify the perjury, the lawyer must disclose the client's perjury
to the tribunal, notwithstanding the fact that the information to be disclosed is information relating to the
representation. :

If the lawyer learns that the client intends to testify falsely before a tribunal, the lawyer must advise the client
against such course of action, informing the client of the consequences of giving Jalse testimony, including the
lawyer's duty of disclosure to the tribunal. Ordinarily, the lawyer can reasonably believe that such advice will
dissuade the client from giving false testimony and, therefore, may examine the client in the normal manner.
However, if the lawyer knows, from the client’s clearly stated intention, that the client will testify falsely, and the
lawyer cannot effectively withdraw from the representation, the lawyer must aither limit the examination of the
client fo subjects on which the lawyer believes the client will testify truthfully; or, if there are none, not permit the
client to testify; or, if this is not feasible, disclose the client's intention to testify falsely to the tribunal.

The professional obligations of a lawyer relating to client perjury as now defined by the Model Rules of
Professional Conduct (1983), particularly. in Model Rule 3.3(a) and (b), require a reconsideration of Formal Opinion
287 (1953), which was based upon an interpretation of the earlier Canons of Professional Ethics (1908), and
Informal Opinion 1314 (1975), which interpreted the predecessor Model Code of Professional Responsibility (1969,
revised 1980). [FN1] Formal Opinion 287 discussed in part the Jawyer's responsibility with regard to false
statements the lawyer knows that the client has made to the tribunal. Informal Opinion 1314 dealt with the lawyer's
duty when the lawyer knows of the client's intention to commit perjury.

Formal Opinion 287

Formal Opinion 287 addressed two situations: one, a civil divorce case; the other, the sentencing procedure in a
criminal case. In the civil matter, the chent informs his lawyer three months after the court has entered a decree for
divorce in his favor that he had testified falsely about the date of his wife's desertion. A truthfil statement of the
date would not have established under local law any ground for divorce and would have resulted in the dismissal of
the action as prematurely brought. Formal Opinion 287 states that under these circumstances, the lawyer must advise
the client to inform the court of his false testimony, and that if the client refuses to do so, the lawyer must cease
representing the client. [FN2] However, Formal Opinion 287 concluded that Canon 37 of the Canons of
Professional Bthics (dealing with the lawyer's duty to not reveal the client's confidences) prohibits the lawyer from
disclosing the client's perjury to the cout.

In this factual situation, Model Rule 3.3 also does mot permit the lawyer to disclose the client's perjury to the
court, but for a significantly different reason. Contrary to Formal Opinion 287, Rules 3.3(a) and (b) require a lawyer
to disclose the client's perjury to the court if other remedial measures are ineffective, even if the informétion is
otherwise protected under Rule 1.6, which-prohibits a lawyer from revealing information relating to representation
of a client. However, under Rule 3.3(b), the duty to disclose continues only 'to the conclusion of the proceeding . . ..!
From the Comment to Rule 3.3, it would appear that the Rule's disclosure requirement was meant to apply only in
those situations where the lawyer's knowledge of the clenf's fraud or perjury occurs prior to final judgment and
disclosure is necessary to prevent the judgment from being corrupted by the client's unlawful conduct. [FN3]
Therefore, on the facts considered by Formal Opinion 287, where the lawyer learns of the perjury after the
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conclusion of the proceedings--three months after the entry of the divorce decree [FN4]-—-the mandatory disclosure
requirement of Rule 3.3 does not apply and Rule 1.6, therefore, precludes disclosure.

T: the criminal fact setting, Formal Opinion 287 is directly contrary to the Model Rules with regard to one part of
its guidance to lawyers. Briefly, the criminal defense lawyer is presented with the following three situations prior to
the sentencing of the lawyer's client: (1) the judge is told by the custodian of eriminal records that the defendant has
no criminal record and the lawyer knows this inforination is incorrect based on his own investigation or from his
clienf's disclosure to him; (2) the judge asks the defendant whether he has a criminal record and he falsely answers
that he has none; (3) the judge asks the defendant's lawyer whether bis client has a criminal record.

Formal Opinion 287 concluded that in nope of the above situations is the lawyer permitted to disclose to the court
the information he has concerning the client's actual criminal record, The opinion stated that such a disclosure would
be prohibited by Canon 37, which imposed & paramount duty on the lawyer to preserve the client's confidences. In
situations (1) and (3) Opinion 287 is still valid under the Model Rules, since there has been no client fraud or
perjury, and, therefore, the Jawyer is prohibited, under Rule 1.6, from disclosing information relating to the
representation. [FN5] However, in situation (2), where the client has lied to the court about the client's eriminal
record, the conclusion of Opinion 287 that the lawyer is prohibited from disclosing the client's false statement to the
court is contrary trary to the requirement of Model Rule 3.3. [FN6] This rule imposes a duty on the lawyer, when
the lawyer cannot persuade the client to rectify the perjury, to disclose the client's false statement to the tribunal for
the reasons stated in the discussion of Rule 3.3 below. [FN7]

Change in Policy in Model Rale 3.3

Model Rule 3.3(3) and (b) represent & mejor policy change with regard to the lawyer's duly as stated in Formal
Opirjons 287 and 341 when the client testifies falsely. It is now mandatory, under these Model Rule provisions, for
a lawyer, who knows the client has comumitted pegjury, to disclose this knowledge to the tribunal if the lawyer
cannot persuade the olient to rectify the perjury... ..

The relevant provisions of Rule 3.3(z) are:
(a) A lawyer shall not knowingly: -+

(%) fail to disclose a material fact to a tnbuna} when disclosure is necessary to avoid assisting a
criminal or fraudulent act by the client;

(4) offer evidence that the iawyerl knows to be false. If a lawyer has offered material evidence
snd comes to know of its falsity, the lawyer shall take reasonable remedial measures.

Rule 3.3(a)(2) and (4) complement each other, While (a)}(4), itself, does ot expressly require disclosure by the
Jawyer to the tribunsl of the client's false testimony after the lawyer has offered it and learns of its falsity, such
disclosure will be the only 'reasonable remedial [measure]' the lawyer will be able to take if the client is uowilling to
rectify the perjury. The Comment to Rule 3.3 states that disclosure of the client's perjury to the tribupal would be
required of the lawyer by (2)(4) in this situation,

Although Rule 3.3(a)(2), unlike 3.3(a)(4), does not specifically refer to perjury or false evidence, it would require
an irrational reading of the language: 'a criminal or fraudulent act by the client,! to exclude false testimony by the
client, While broadly written to cover all.crimes or frauds a client may commit during the course of the proceeding,
Rule 3.3(a)2), in the context of the whole of Rule 3.3, certainly includes perjury.

Since 3.3(a)(2) requires disclosure to the tribunal only when it is necessary to 'avoid assisting' client perjury, the
important question is what conduct of the lawyer would constitute such assistance. Certainly, the conduct proscribed
in Rule 3.3(2)(4)--offering evidence the lawyer knows to be false-- is included. Also, a lawyer's failure to take
remedial measures, inchuding disclosure to the court, when the laviyer knows the client has given false testimony, is
included. It is apparent to the Committee that as used in Rule 3.3(a)(2), the language ‘assisting a criminal or
fraudulent act by the client' is not limited to the ctiminal law concepts of aiding and abetting or subornation. Rather,



it seems clear that this Janguage is intended to guide the conduct of the lawyer as an officer of the court as a
prophylactic measure to protect against client perjury contaminating the judicial process. Thus, when the lawyer
knows the client has commitied perjury, disclosure to the tribunal is mecessary under Rule 3.3(a)(2) to avoid
assisting the cliept's criminal act.

Furthermore, as previously indicated, contrary to Formal Opinions 287 and 341 and the exception provided in DR
7-102(B)(1) of the Model Code, the disclosure requirement of Model Rule 3.3(2)(2) and (4) iz not excused because
of client confidences. Rule 3.3(b) provides in pertinent part: 'The duties stated in pasagraph (a) . . . apply even if
compliance requires disclosure of information otherwise protected by Rule 1.6 Thus, the lawyer's responsibility to
disclose client perjury to the tribunal under Rile 3.3(a)(2) and (4) supersedes the lawyer's responsibility to the cHent
under Rule 1.6.

Application To Criminal Cases—Effect of Nix v. Whiteside

The Comment to Rule 3.3 makes it clear that this disclosure requirement applies ins both civil and criminal cases.
However, the Comment states that if such disclosure by a lawyer would constitute a violation of a criminal
defendant's constitutiona] rights to due process and effective assistance of counsel, '[t]he obligation of the advocate
under these Rules is subordinate to such a constitutional requirement. Subsequent fo the publishing of this
Comment, however, the Supreme Court of the United States held in Nix v. Whifeside, ---- U.8. ~--, 106 5, Ct. 988,
994-97, 89 L.Ed.2d 123, 134-37 (1986) that a criminal defendant is not entitled to the assistance of counsel in giving
false testimony and that a lawyer who refuses such assistance, and who even threatens the client with disclosure of
the perjury to the court if the client does testify falsely, has not deprived the client of effective assistance of counsel.
Some states, nevertheless, may rely on their own applicable constitutionsl provisions and may interpret them to
prohibit such a disclosure to the tribunal by defense counsel. In a jurisdiction where this kind of ruling is made, the
lawyer is obligated, of course, to comply with the constitational requirement rather than the ethical one.

As stated earlier, the obligation of.a lawyer to disclose to the tribupal client perfury committed during the
proceeding, which the lawyer learns about prior to the conclusion of the proceeding, represents a reversel of prior
opinions of this Committes given under earlier tules of professional condust, However, the Committee has done
nothing more in this opinion than apply the ethical rule approved by the American Bar Association when it adopted
Rule 3.3(2) and (b) of the Model Rules of Professional Conduct. Even so, a question may be raised whether this
application is incompatible with the adversary system and the development of effective attorney-client relationships.
[FN8]

The Committee believes it is not. Without doubt, the vitality of the adversary system, cerfainly in criminal cases,
depends upon the ability of the lawyer to give loyal and zealous service to the client. And this, in tumn, requires that
the lawyer have the complete confidence of the client and be able to assure the client that the confidence will be
protected and honored. However, the ethical rules of the bar which have supported these basic requirements of the
adversary system have emphasized from the time they were first reduced to written form that the Jawyer's duties to
the client in this regard must be performed within the bounds of law.

For example, these ethical rules clearly recognize that a lawyer representing a client who admits guilt in fact, but
wants to plead not guilty and put the state to its proof, may assist the client in entering such a plea and vigorously
challenge the state's case at irial fhrough cross-examination, legal motions and argument to the jury. However,
neither the adversary system nor the ethical rules permit the lawyer to participate in the corruption of the judicial
process by assisting the client in the infroduction of evidence the Jawyer knows is false. A defendant does not have
the right, as part of the right to a fair frial.and zealous representation by counsel, to commit perjury. And the lawyer
owes no dufy to the client, in providing thezepresentation to which the client is entitled, to assist the client's perjury.

On the contrary, the lawyer, as an officer. of the court, has a duty to prevent the perjury, and if the perjury bas
already been committed, to prevent its playing any part in the judgment of the court. This duty the lawyer owes the
court is not inconsistent with any dufy owed to the client. More particularly, it is not inconsistentt with the lawyer's
duty to preserve the client's confidences. For that duty is based on the lawyer's need for information from the client
to obtain for the client all that the law and lawful process provide. Implicit in the promise of confidentiality is its
nonapplicability where the client seeks the unlawful end of corrupting the judicial process by false evidence,



It must be emphasized that this opinion does not change the professional relationship the lawyer has with the
client and require the lawyer now to judge, rather than represent, the client. The lawyer's obligation fo disclose
client perjury to the tribunal, discussed in ‘this opinion, is strictly lmited by Rule 3.3 to the situation where the
lawyer fnows that the client has committed ‘perjury, ordinarily based on admissions the client has made to the
lawyer. [FN9} The lawyer's suspicions dre not enough. U.S. ex rel. Wilcox v. Johnson, 555 ¥.2d 1135, 122 (3d Cir.
1977). e

Informal Opinion 1314

So far, this opinion has discussed the duty of the lawyer when the lawyer leams that the client has commitied
perjury. The lawyer is presented with a different dilemma when, prior to trial, the client states an intention to
commit perjury at trial, This was the situation addressed in Informal Opinion 1314 (1975). The Comumittee, in that
opinion, stated that the lawyer in that situation must advise the client that the lawyer must take one of two cowses of
action: withdraw prior to the submission of the false testimony, or, if the client insists on testifying falsely, report to
the tribunal the falsity of ibe testimony.

The Committee distinguished, in Informal Opinion 1314, the sitvation where the lawyer does not know in
advance that the client intends o commit perjury. In that case, the Committee stated that when the client does
commit perjury, and the lawyer later learns of it, the Jawyer may not disclose the perjury to the tribunal because of
the lawyer's primary duty to protect the client's confidential communications. As stated earlier in this opinion, the
Committee believes that Model Rule 3.3 calls for a different course of action by the lawyer.

The duty imposed on the lawyer by Informal Opinion 1314--when the lawyer knows in advance that the client
intends to commit perjury, to advise the:clisat that if the client insists on testifying faisely, the lawyer must disclose
the client's intended pexjury to the tribunal--was based on the Committee's reading of DR 7-102(A)(4), (6) and (7).
These provisions prohibit a lawyer from: (1) knowingly using perjured testimony or false evidence; (2) participating
in the creation or preservation of evidence the lawyer knows 1o be false; and (3) counseling or assisting the client in
conduct the lawyer knows to be illegal or fraudulent. Fowever, none of these prohibitions reguires disclosure to the
tribunal of any information otherwise protected by DR 4-101, Although DR 4-101(C)(3) permits 2 lawyer to reveal a
client's stated intention to commit perjury, this exception to the lawyer's duly io preserve the client's confidences and
secrets is only discretionary on the part of the lawyer,

Informal Opinion 1314 in this regard is more consistent with Model Rule 3.3(a)(2) than with any provision of the
Model Code, apon which the opinion was based. However, the Committes does not believe that the mandatory
diselosure requirement of this Model Rule provision is necessarily triggered when a client states an intention to
testify falsely, but has not yet done so. Ordinarily, afier waming the client of the consequences of the client's
perjury, including the lawyer's duty to disclose it fo the court, the lawyer can reasonably believe that the client will
be persuaded not to testify falsely at trial. That is exactly what happened in Nix v. Whiteside. Under these
cireumstances, the lawyer may petmit the client to testify and may examine the client in the normal manper. If the
client does in fact testify falsely, the lawyer's obligation to make disclosure to the court is covered by Rule 3.3(a}(2)
and (4),

In the unusual case where the lawyer does know, on the basis of ihe olient's clealy stated intention, that the client
will testify falsely at trial, and the lawyer is unable to effectively withdraw from the representation, the lawyer
cannot examine the client in the usual-miiiher;*Under these circumstinces, when the olient has not yet committed
perjiry, the Committee believes that the Iawyer's conduct should be guided in a way that is consistent, as much as
possible, with the confidentiality protections provided in Rule 1.6, and yet not violative of Rule 3.3. This may be
accomplished by the lawyer's refraining from calling the client as a witness when the lawyer knows that the only
testimony the client would offer is false; or, where thete is some testimony, other than the false testimony, the client
can offer in the client's defense, by the lawyer's examining the client on only those matters and not on the subject
matter which would produce the false testimony. Such conduct on the part of the lawyer would serve as a way for
the lawyer to avoid assisting the fraudulent or criminal act of the client without having to disclose the clent's
confidences to the comt. However, if the lawyer does not offer the client's testimony, and, on inquiry by the court
into whether the cHent has been fully advised as to the client's right to testify, the client states a desire to testify, but




is being prevented by the lawyer from testifying, the lawyer may have no other choice than to disclose to the cowrt
the client's intention to testify falsely.

This approach must be distinguished from the solution offered in the initially ABA-spproved Defense Function
Standard 7.7 (1971). This proposal, no-Jonger applicable, [FIN10] permitted a lawyer, who could ot dissuade the
client from committing perjury and who-counld not withdraw, to call the client solely to give the clients own
statement, without being questioned by the lawyer and without the lawyer's argning to the jury and false testimony
presented by the client, This 'narrative’ solution was offered as a model by the ABA and supported by a number of
courts [FN11] on the assumption that a defense lawyer constifutionally could not prevent the client from testifying
falsely on the client's own behalf and, therefore, would not be assisting the perjury if the lawyer did not directly
elicit the false testimony and did not use it in argument to the jury,

The Commiitee believes that under Model Rule 3.3(a)(2) and the recent Supreme Court decision of Nix v,
Whiteside, - 1.8, ~—, 106 8. Ct. 988, 89 L.Ed.2d 123 (1986), the lawyer can no longer rely on the narrative
approach to insulate the Jawyer from a charge of assisting the client's perjury. Despite differences on other issues in
Nix v. Whiteside, the Justices were unanimous in concluding that a criminal defendant does not have the
constitutional right to testify falsely. More recently, this ruling was made the basis of the holding by the Seventh
Circuit in United States v. Henkel, 799 F.2d 369 (7th Cir. 1986) that the defendant "had no right to lie' and, therefore,
was not deprived of the right to counse! when the defense lawyer refused to present the defendant's testimony which
he knew was false.

FNI. The Committee nofes that other prior opinions of this Committee relating to client perjury are not
consistent with Model Rule 3.3. These include Formal Opinions 341 (1975) and 216 (1941) and Informal
Opinions 1318 (1975) and 869(1965). Lawyers are cautioned to investigate the applicable local ethical
rules and opinions governing-a-lawyer's responsibility with relation to client perjuty, since local standards
may differ from Rule 3.3 as adopted by the ABA House of Delegates in Angust, 1983,

FN2. This requirement of withdrawal from the representation stated in Formal Opinion 287 is inconsistent
with Model Rule 1.16, which, under the facts posited in the Opinion, provides only for discretionary
withdrawal. C e e

FN3. This explanation, at least, is comsistent with the distinction between information relating to
continuing crime, which is not protected by the attorney-client privilege, and information relating to past
crime, which is protected. See, e.g, Ja re Grand Jury Proceedings, 680 F.2d 1026 (5th Cir. 1982
(discussing crime/fraud exceptionrto atforney-client privilege).

FN4. The Committee assumes that there were no further proceedings and that this was a final decree. This
is not to say, however, that the judgment could not be set aside by the court if the court subsequently learns
of the fraudulent representations of the. chent.

¥N3, Although in situation (3), where the court puts a direct question to the lawyer, the lawyer may not
revedl fhe client's confidences, the lawyer, also, must not make any false statements of fact to the court.
Formal Opinion 287 advised lawyers facing this dilemma to ask the court o excuse the lawyer from
answering the question. The Committee can offer no beiter guidance under the Model Rules, despite the
fact that such a request by the lawyer most likely will put the court on forther inquiry, as Opinion 287
recognized, s e g .

FN6, The validity of Formal Opinion 287 n this separd was initially put in guestion in 1969 when the
ABA adopted DR 7-102(B)(1). This provision required a lawyer to reveal to an affected person or tribunal
any fraud perpeirated by the client in the course of the representation discovered by the lawyer. Because of
its apparent inconsistency with DR 4-101, prohibiting a lawyer from revealing a confidence or secret of the
client, DR 7-102(B)(1) was amended in 1974 to provide an exception fo the duty to reveal the client's fraud
when the information is protected as a privileged communication. Formal Opinion 341 (1975) interpreted
the words "privileged communication’ to encompass confidences and secrefs under DR 4-101, thereby
making the amendment consistent with Formal Opinion 287,



FMN7. The Comment to Rule 3.3 suggeéts that the .lawyer ﬁlay be able to avoid disclosure to the court if the
lawyer can effectively withdraw. But the Commitiee conpludes that withdrawal can rarely serve as a
remedy for the client's perjary. :

FN8. See Freedman, Professional Responsibility of the Criminal Defense Lawyer: The Three Hardest
Questions, 64 MICH. L. REV. 14695 (1966).

FNS. The Commiftee notes that some trial lawyers report that they have avoided the ethical dilemma posed
by Rule 3.3 because they follow a practice of not questioning the clent about the facts in the case and,
therefore, never 'know that a client has given false testimony. Lawyers who engage in such practice may be
violating their duties under Rule 3.3 and their obligation to provide competent representation under Rale
1.1. ABA Defense Function Standards 4- 3.2(z) and (b} (1979) are also applicable.

FIN10. This particular Standard was not approved by the ABA House of Delegates during the February,
1979 meeting when the Standards were reconsidered and otherwise approved.

FNI1. See, e.g, United States v. Campbell, 616 F.24 1151, 1152 (9th Cir.), cert. denied, 447 U.8. 910
(1980); State v, Lowery, 111 Ariz. 26, 28-29, 523 P.2d 54, 56-57 (1974).
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The Lawyer’s Obligation Where 2 Client Lies
in Response to Discovery Requests

A lawyer in a civil case who discovers that her client has lied in respond-

ing to discovery requests must toke all reasonable steps o rectify the

Jraud, which may include disclosure o the court. In this context, the nor-

mal duty of confidentiality in Rule 1.6 Is explicitly superseded by the

obligation of candor toward the tribunal in Rule 3.3. The lawyer must

Jfirst altempt to persuade the client to rectify the situation ov, ¥f that

proves impossible, must herself tale whatever steps are necessary to

ensure that a fraud is not perpetrated on the tribunal. In some cases this
may be accomplished by a withdrawal from the representation; in others

it may be enough to disaffirm the work product; still others may require

disclosure 10 opposing counsel; finally, if all else fails, direct disclosure

to the court may prove to be the only effective remedial measure for
client fraud most likely to be encountered in pretriel proceedings.

The Commitiee has been asked to address the ethical obligations of a
lawyer in a civil case who is informed by her client after the fact that the client
lied in responding to interrogatories and deposition questions, and supplied a
falsified document in response to a reguest for production of documents,

The Comanittee most recently reviewed the professional obligations of a
lawyer with regard to client fraud in the context of an adjudicative proceeding
in ABA Formal Opinion No., 87-353 (1987). In that opinion, dealing with
client perjury, the Committes revonsidered several ealier opinions in light of
the Model Rules of Professional Conduct (1983, amended 1993), particalarly
Rule 3.3 ("Candor Toward the Tribunal").! The Committes adopted 2 comple-

1. Rule 3.3 Candor Toward the Tribnnal
(2) A lawyer shell not knowingly:

(1) make a false statement of material fact or law f0 a fribunal; (2) fail to dis-
close o material fact to a tribunal when disclosure is necessary to aveid
assisting a criminal or fiandulent act by a client;

{3) fail to disclose to the tribunal legal authority in the controlling jurisdiction
known 1o the lawyer to be directly adverss to the position of the client and
not disclosed by opposing counsel; of

(4) offer evidence that the lawyer knows to be false. If a lawyer has offered
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mentary interpretation of Rules 3.3(2)(2) and (4) and concluded that the
lawyer's responsibility to disclose client perjury to the tribunal under Rule 3.3
superseded the lawyer's sésponsibility to keep client confidences under Rule
1.62 "It is now mandatory, under these Model Rule provisions, for a lawyer,
who koows the client has committed perjury, to disclose this knowledge to
the tribunal if the Jawyer cannot persvade the liont to rectify the pegjury.”
The opinion goes on to state that

Tt is apparent to the Committee that, as used in Rule 3.3(2)(2), the language
"assisting a oriminal or fraudulent act by the client” is not limited to the crim-
inal law concepts of aiding and abetting or subornation. Rather, it seems clear
that this language is intended to guide the conduct of the lawyer as an officer
of the court as a prophylactic measure to protect against client perjury couta-
minating the judicial process.

Tt is with this overall purpose in mind that the Commiltee now addresses
the application of the Model Rules in the pretrial situation presented by the
current inquiry.

A lawyer represents the agent for an insurance company in a contract
action filed by an insured against both the company and the agent. The law-
suit was filed on 2 policy requiring proof of claim within 60 days of loss. The
insured alleged that he had put such proof in the regular mail addressed to the
agent on the 59th day, thereby providing timely notice under law and comply-
ing with the terms of the policy. Unfortunately, the insured did not obfain a

material evidence and comes to kuow of its falsity, the lawyer shall take rea-
sonable remedial measies, '

(byThe duties stated in paragraph (2) continue to the conclusion of the proceeding,
and apply even if compliance requires disclosure of information otherwise pro-
tected by Rute 1.6,

(YA lawyer may refuse to offer evidence that the lawyer reasonably believes is
false. - :

{d) In an ex parte proceeding, a lawyer shell inform the tribunal of all material facts
kmown to the lawyer which will enable the tribunal to make an informed deci-
sion, whether or not the facts are adverse.

2. Rule 1.6 Confidentiality of Information .

(a)A lawyer shall not reveal information relating to representation of a client unless the
chent consents after constzlﬁtioh, except for disclosures that ave impliedly antho-
rized in order to carry out the representation, and except as stated in paragraph (b).

(h)A lawyer may reveal such information to the extent the lawyer reasonably
believes necessary: ' '

(1) to prevent the client from commitfing a criminal act that the Jawyer believes
is likely to result in imminent death or substaotial bodily harm; oz

(2) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to 2 criminal charge
or civil claim against the lawyer to allegations in any proceeding concerning
the lawyer's representation of the client.



3 Committee on Ethics and Professional Responsibility 93376

mailing receipt or other evidence of posting. Subsequently, the ipsurance
company refosed to pay the claim on the ground that the required notice was
uever received.

Because the defendant agtmt would not be amenable to a frial subpoena, he
was one of the fist to be deposed afer snit was filed. At the deposition, the
plaintiff/insured hoped to prove timely mailing and receipt by the agent,
while the defendants hoped to establish 2 basis for summary judgment in
view of the lack of such timely mailing or receipt, ag indicated by evidence

offered by the agent in pretrial discovery. When asked at the deposition if he
had received proof of claim by the 60th day, the agent replied that he had not,
and produced a copy of his office mail log confirming this, which was
marked as an exhibit in the deposition,

The deposition was transcribed according to local costom and the agent
later stopped by the lawyer's office to review and sign it. The next day the
lawyer sent a letter to plaintiff's counsel, pointing out plaintiff's serious prob-
fem of lack of proof of compliance with the policy requirement of timely
notice, and enclosing & draft copy of a motion for summary judgment. She
imended to file the motion as soom as she received notice from the court
reporter that the deposition had been duly signed, sealed and filed with the
court, Failing a favorable ruling on said motion (or reasonable settlement pro-
posal by plaintiff), the lawyer planoved to use the deposition at trial pursuant
to Federal Rule of Evidence 804(b)(1).

Several days later, on a business trip, the lawyer ran into her client the
agent, at the airport. Tn the course of discussing the status of the case and the
upcoming frial, the agent advised the lawyer that he had lied about not receiv-
ing insured's notice. In fact, it had arrived in his office on the 60th day and his
secretary had entered ifs receipt in the office mail log with other mcoming
correspondence before placing the mail on his desk. The agent, however, had
shredded the letier and altered the mail log to conceal the fact of receipt.

In circumstances where 2 lawyer has offered perjured testimony or falsified
evidence in an ad_]udmatm: proceeding, the Modet Rules, like the predecessor
Model Code of Professional Responsibility (1969, amended 1980), adopt the
view that remedial measures must be taken. Bee Rule 3.3, Comment.
Alfhough Rule 1.6 generally affords protection to client confidences, its con-
fidentiality requirement is qualiﬁed by its own provisions, and by the effect of
other Rules. Most notably in this context, the duty of confidentiglity mandat-
ed by Rule 1.6 is explicitly superseded by the duty of disclosure in Rule 3.3.
See Rule 3.3(b).* Thus, as was made clear in Formal Opinion No. 87-353, dis-
¢losare of 2 client's perjury is reguired by Rale 3.3 where a lawyer has
offered material evidence to a tribunal and comes to know of its falsity, or
when disclosure of 2 material fact is necessary to avoid assisting a criminal or

3. See Note 1 supra.
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fraudulent act by the chient. .

In the case at hand, there is no issue as to konowledge on the lawyer's part of
the client's fraud; the client has made a direct admission to the lawyer after the
fact, Similarly, there is no doubt that the perjury and other fraudulent acts of
the client relate to a material fact, in that a necessary element of plaintiff's case
is at issue, However, because the client's misrepresentations took place during
pretrial discovery and none ccowrred in open coust, the question arises whether
the applicable rule of conduct is Rule 3.3 or Rule 4.1 ("Truthfulness in
Statement to Others"). [FN4} The issue is whether perjury or fraud in pretrial
discovery should be regarded as a lack of candor toward the tribunal, governed
by Rule 3.3, or untruthfulness toward the opposing party and counsel, as to
which Rule 4.1 is the applicable provision. Unlike the duty of candor toward a
"tribupal" in Rule 3.3, the duty of truthfiulness toward "ofhers” in Rule 4.1 does
not expressly trump the duty to keep client confidences in Rule 1.6, If it is
Ruie 4.1 rather than Rule 3.3(2) that applies in this context, the prehibition on
disclosure of client confidences in Rule 1.6 must be given full effect.

It is clear that once the deposition is signed and filed and the motion for
summary judgment submitted to the court, a fraud has been committed upon
the tribunal which would trigger application of Rule 3.3(a). Indeed, we think
that even before these documents are filed there is potential ongoing reliance
upon their content which would be outcome-determinative, resulting in an
inevitable deception of the other side and a subversion of the truth-finding
process which the adversary system is designed to implement. Support for
this view is found in case law holding that the duty of a lawyer under Rule
3.3(2)(2) to disclose material faots to the tribunal implies a duty to make such
disclosure to opposing counsel in pretrial settlement negotiations. See, e.g.,
Kath v. Western Media, Inc., 684 P.2d 98, 101 (Wyo.1984) (lefter contradict-
ing testimony of a key witness shonld have been disclosed to opposing coun-
sel in connection with settlement negotiations, under Rule 3.3 and DR 7-
102(A)); Virzi v. Grand Trunk Warehouse and Cold Storage Co., 571 F.5upp.
507, 509 (1983) (fact that client had died should have been disclosed to
opposing counsel in pretrial settlement negotiations.)

Further supporting the applicability of Rules 3.3(a)(2) and (4) to preirial
discovery situations is the fact that while paragraphs (a)(1) and (3) presup-
pose false or incomplete statements made to the tribunal, neither paragraph
(2)(2) nor (a)(4) expresses any such condition precedent that the tribunal must
have been aware of the ctime, fraud, or false evidence.

4. Rule 4.1 Truthfininess in Statements to Others

In the cowrse of representing a client a lawyer shall not knowingly:

{a) make a false statement of material fact or law to a thizd person; or

(b) fail to disclose a material fact fo a thivd person when disvlosure is necessary to
avoid assisting a criminal or frandulent act by a client, unless disclosure is prohibited
by Rule 1.6.
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The Committee ig therefore of the view that, in the pretrial situation
described above, the lawyer's duty of candor toward the tribunal under Rule
3.3 qualifies her duty to keep client confidences under Rule 1.6. Continued
participation by the lawyer in the matter without rectification or disclosure
wonld assist the client in comrmitting a crime or ffzud in violetion of Rule
3.3(a)}(2)* Although the perjured deposition festimony and the aliered mail
log may not become evideace until they are offered in support of the motion
for summary judgment or actually introduced at trial, their potential as evi-
dence and their impact on the judicial process trigger the lawyer's duty to take
reasonable remedial measures wnder Rule 3.3(a)(4), including disclosure if
necessaty, according to the complementary interpretation of paragrapbs (a)(2)
and (a)(4) in ABA Formal Opinion No. 87-333. -

It is important to note, however, that the Committee does not assert, nor
should it be inferred from its analysis of Rule 3.3(a) in Opinion No, 87-353,
that disclosure to the tribunal is the first and only appropriate remedial mea-
sure to be taken tn situations arising under Rule 3.3(2)(4), As the Comment to
Rule 3.3 makes clear, the duties of loyalty and confidentiality owed to her
clent require a lawyer to explore options short of outright disclosure in order
to rectify the situation. Thus, the lawyer's first step should be fo remonstrate
with the client confidentially and urge him o rectify the sitwation. It may
develop that, after consultation with the client, the lawyer will be in a position
to accomplish rectification without divulging the client's wrongdoing or
breaching the client's confidences, depending upon the mles of the jurisdic-
tion and the nature of the false evidence. For example, incomplete or incor-
rect answers to deposition guestions may be capable of being supplemented
or amended in such a way as to correct the record, reciify the perjury, and
ensure a fair result without outright disclosure to the tribunal. Although this
approach would not appear to be feasible in the case at hand, it is nevertheless
the type of reasonable remedial measure that should be explored initially by a
lawyer when confronted by a situation in which she realizes that evidence she
has offered or clicited in good faith is false.

In this case, if ejforts to persuade the chient to rectify faﬂ the lawyer must
herself act to see that a fraud is not perpetrated on the tribunal, At a minimum
she must withdraw from the representation, so as to avoid assisting the
client's fraud in violation of Rules 3.3 and 1.2(d). See Rule 1.16(a}{(1} (with-
drawal mandatory whete continned representation would result in a violation
of rules of professional conduct). However, the Committee observed in
Opinion: No. 87-353, "withdrawal can rarely serve as 2 remedy for the client's

5, The more general prohibition against assisting client fraud contained in Rule
1.2{d) would also be vickted were the Jawyer to continue to represent the client in the
matter without taking steps o rectify the fraud, up to and including giving notice of
withdrawal and disaffirmance of her work produet. See ABA Formal Opinion No, 92~
366 (August 8, 1992).
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perjury.” While withdrawal may enable the lawyer to avoid ¥nowing partici-
pation in the commission of perjury, Rule 3.3(2)(4) specifically requires the
lawyer to do more than simply distance herself from the client's fraud when
she has offered evidence that she learns was false; she must take "reasonable
remedial measures” {o alert the court to it. Moreover, under paragraph (b) of
Rule 3.3, the lawyer's duties in this regard "continue to the conclusion of the
proceeding,” presumably even if the lawyer has withdrawn from the represen-
tation before this time,

Tt is possible that so-called "noisy withdrawal" procedures could be effec-
tive in the nstant case, albeit in & way that is tantamount to disclosure. See
ABA Formal Opinion No. 92-366 (August 8, 1992). Utilization of the with-
drawal/disaffirmance approach suggested by Opinion No. 92-366 is appealing
as a remedial measure because it is less intrusive on the confidential relation-
ship between lawyer and client than outright disclosure to the tribunal under
Rule 3.3(a). It may also have the advantage of directly and expeditiously rec-
tifying the fraud in a way that does not compromise the tribunal and prevent
the case fiom proceeding. On the other hand, "noisy withdrawal” may not be
an entirely effective means of dealing with the type of client frand likely to
occur in the pretrial stages of a case. For instance, withdrawal would not be
sufficient to correct the fraud's impact on the case if the plaintiff decided to
drop his or her lawsuit because of a perceived lack of proof prior to or
notwithstanding the "noisy withdrawal." Also, a "noisy withdrawal" does not
necessarily put either siccessor counsel or the opposing party on notice as to
why the documents are being disaffirmed. Thus, notwithstanding withdravwal
and disaffirmance, the fiaud could continue to adversely affect the proceed-
ings and ultimate disposition of the case, Direct disclosure under Rule 3.3, to
the opposing party or if need be to the-coust, may prove to be the only reason-
able remedial measure in the client fraud situations most likely to be encoun-
tered in pretrial proceedings.
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TOPIC: Lawyer learns after the fact that a client has lied about a material issue in a civil
deposition.

DIGEST:

A lawyer who comes to know after the fact that a client has lied about a material issue in a
deposition in a civil case must take reasonabie remedial measures, starting by counseling the
client to correct the testimony. If remonstration with the client is ineffective, then the lawyer
must take additional remedial measures, including, if necessary, disclosure to the tribunal. If the
lawyer discloses the client’s false statement to the tribunal, the lawyer must seek to minimize the
disclosure of confidential information. This opinion supersedes NYCLA Ethics Opinion 712,

RULES:

RPC33,16

QUESTION:

What are a lawyer’s duties and obligations when the lawyer learns after the fact that the client
has lied about a material issue in a civil deposition?

OPINION:

This opinion provides guidance under the newly promulgated New York Rules of Professional
Conduct, 22 NYCRR 1200 et seq. (April I, 2009) (RPC), for a lawyer who comes to know after
the fact that a client has lied about 2 material issue in a deposition in a civil case. As explained
in detail below, this opinion presupposes that the lawyer has actual knowledge of the falsity of
the testimony. Actual knowledge, however, may be inferred circumstantially.

Lawyers are ethically obliged to represent their clients competently and diligently and to
preserve their confidential information. At the same time, lawyers, as officers of the court, are
ethically and professionally obliged not to assist their clients in perpetrating frauds on tribunals
or testifying falsely. Balancing the duties of competent representation, client confidentiality and
candor to the tribunal requires careful and thoughtfu! analysis.
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Rules of Professional Conduct

Effective April 1, 2009, the New York Rules of Professional Conduct, i RPC 3.3 (2)(3), forbid a
lawyer from offering or using known false evidence, and requires a lawyer to take reasonable
remedial measures upon learning of past client false testimony:

If a lawyer, the lawyer's client, or a witness called by the lawyer has
offered material evidence and the lawyer comes to know of its falsity, the
lawyer shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal. A lawyer may refuse to offer evidence, other
than the testimony of a defendant in a criminal matter, that the lawyer
reasonably believes is false.

Two other provisions of RPC 3.3 are also relevant here. RPC-3.3 (b) provides that a lawyer who
“represents a client before a tribunal and knows that a person intends to engage, is engaging or
has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable
remedial measures, including, if necessary, disclosure to the tribunal.” In addition, a lawyer is
duty bound to “‘correct a false staternent of material fact previously made to the tribunal by the
lawyer.” RPC 3.3 (a) (1).

RPC 3.3 (c) requires a lawyer to remedy client false testimony "even if compliance requires
disclosure of information otherwise protected by Rule. 1.6." The lawyer’s duty of confidentiality
is contained in RPC 1.6, which states that a lawyer shall not knowingly reveal confidential
information, including information protected by the attorney-client privilege, except in six
enumerated circumstances. One of those circumstances is "when permitted or required under
these Rules or to comply with other law or court order.” (RPC 1.6(b)(6).) Under the explicit
language of RPC 3.3 (c), the lawyer's duty to remedy an admitted fraud on the court or known
client false testimony or to correct prior false statements offered by the lawyer supersedes the
lawyer's duty to maintain a client’s confidential information under RPC 1.6.!

NYCLA Ethics Opinion 712 Is Superseded Because It Was Based upon the Old Code

The lawyer’s duty to remedy false statements by disclosure of confidential information if
necessary represents a change in the ethics rules, and requires us to revisit and withdraw our
prior opinion on client false testimony in depositions.

In a prior opinion on this issue, we stated that a lawyer who learns of a client’s past false
testimony at a deposition must maintain the confidentiality of that information but cannot use it
in settlement or trial of the case. The former Code’s protection of client confidences formed the
basis for NYCLA Ethics Opinion 712, www INYCLA .org, 1996 W, 592653 (1996), which
addressed the issue of admitted past client false testimony in a civil depesition. That opinion

"'The Committee notes that Section 4503 of the New York Civil Practice Law and Rules “CPLR™
provides that unless the client waives the privilege, an attormney...shall not disclose or be allowed to
disclose such communication. RPC 3.3 thus seemingly contradicts the C.P.L.R. The apparent
contradiction between Section 4503 of the C.P.L.R. and the RPC 3.3 has not been addressed by any court
thus far, Resolution of the contradiction is a matter of law, and Committee opinions do not address
matters of law.



analyzed the conflict between the lawyer’s duty to preserve client confidences under former DR
4-101, and the lawyer’s competing duty to avoid using perjured testimony or false evidence
under former DR 7-102. We concluded, in Ethics Opinion 712, that the lawyer may not use the
admitted false testimony, but also may not reveal it: “The information that the testimony was
false may not be disclosed by the lawyer.” The lawyer could ethically argue or settle the case,
provided that the lawyer refrained from using the false testimony.

NYCLA Ethics Opinion 712 was based upon the prior Code of Professional Responsibility,
which was superseded by the Rules of Professional Conduct on April 1, 2009. In light of the
adoption of RPC 3.3 on April 1, 2009, N.Y. County 712 is no longer valid, and accordingly does
not provide guidance for conduct occurring after April 20092

Is a Deposition Tantamount to Testimony before a Tribunal?

An important question under the new rules is whether deposition testimony is considered to be
different from trial testimony.

The text of the rules does not explicitly refer to depositions and other pretrial proceedings in civil
cases. RPC 3.3 (a) (3) applies when a witness, the client or the lawyer “has offered material
evidence” that the lawyer leamns to be false, and RPC 3.3 (b) applies to “criminal or fraudulent
conduct related to the proceeding.” RPC 1.0 (w) defines “Tribunal” as “a court, an arbitrator in
an arbitration proceeding or a legislative body, administrative agency or other body acting in an
adjudicative capacity when a neutral official, after the presentation of evidence or legal argument
by a party or parties, will render a legal judgment directly affecting a party’s interests ina
particular matter.” RPC 1.0 (w).

The literal language of the RPC 3.3 (a) (3) applies when a lawyer “has offered material
evidence,” which the lawyer later comes to learn was false. While the phrase is not defined in
the rules, the taking of a deposition is no different from calling a witness at a trial. Under certain
circumstances, deposition testimony, which is offered under oath and penalty of perjury, is
admissible evidence at trial.

While not formally adopted as part of the Rules, the comments to the New York Rules of
Professional Conduct explicitly contemplate the applicability of Rule 3.3 to depositions:

This Rule governs the conduct of a lawyer who is representing a client in the proceedings
of atribunal. ... It also applies when the lawyer is representing a client in an ancillary
proceeding conducted pursuant to the tribunal’s adjudicative authority, such as a
deposition. Thus, for example, paragraph (2)(3) requires a lawyer to take reasonable
remedial measures if the lawyer comes to know that a client has offered false evidence in
a deposition.

Rules of Professional Conduct 3.3 comment {1].

* The New York State Bar Association has opined (Opinion 831) that if client fraud occurred before the
effective date of the New York Rules of Professional Conduct, April 1, 2009, and the fraud is protected as
a client confidence or secret (DR 4-101(A)), then an attorney may not reveal the fraud.
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We conclude that testimony at a deposition is governed by RPC 3.3, and is subject to the
disciosure provisions of RPC 3.3 (¢ ). False testimony at a deposition may be perjury,
punishable as a crime. The victim of the perjury is the adversary party, which may rely on the
false testimony, and the justice system as a whole even if' the deposition is not submitted to a
court, or not submitted to the court for months or even years after the testimony is reduced to
transcript form.

Remediation of False Testimony at a Denosition

A lawyer’s duty under RPC 3.3 comes into effect immediately upon learning of the prior
testimony’s falsity, and requires a lawyer to remedy the false testimony. As a first step, a lawyer
should certainly remonstrate with the client in an effort to correct known false testimony.

Remonstrating with a client who has offered false testimony can be accomplished in various
ways. The attorney should explore whether the client may be mistaken or intentionally offering
false testimony. If the client might be mistaken, the attorney should refresh the client’s
recollection, or demonstrate to the client that his testimony is not correct. If the client is acting
intentionally, stronger remonstration may be required, including a reference to the attorney’s
duty under the Rules to disclose false testimony or fraudulent testimony to the court.

Also, the process of remonstration may take time. For example, in the case of a corporate client,
the lawyer may report the known prior false testimony up the ladder to the general counsel, chief
tegal officer, board of directors or chief executive officer. See RPC 1.13 {organization as client).

Only if remonstration efforts fail should the lawyer take further steps, While there is no set time
within which to remedy false testimony, it should be remedied before it is relied upon to
another’s detriment.

When faced with the necessity to remedy false deposition testimony, a lawyer no longer has the
option to samply withdraw from representation while maintaining the client conﬁdentml
information.” Prior to the adoption of the New York Rules of Profesmonai conduct in April
2009, when remonstration failed, the attorney was presented with a dilemma. The attorney could
not reveal a client confidence, and yet could not stand by and allow false testimony to be relied
on by others. Withdrawal was the only option. The Committee now concludes that withdrawal
from representation is not 2 sufficient method of handling false testimony by a client where prior
remonstration has failed to correct the false deposition testimony. Withdrawal, without more,
does not correct the false statement, and indeed increases the likelihood that the false statement,
if unknown by a substituting attomey, will be presented to a tribunal or relied upon by the
adverse party. Unless in withdrawing, the lawyer also communicates the problem sufficiently to
enable the false testimony to be corrected, withdrawal from representation is no remedy.

Accordingly, a lawyer is required to remedy the false testimony. Depending on the
circumstances a lawyer may be able to correct the false testimony or withdraw the false
statemnent. RPC 3.4 directs a lawyer to abstain from preserving known false testimony. A
lawyer may not “'participate in the creation or preservation of evidence when the lawyer knows

' Pursuant to RPC 1.6, confidential information includes the definition of confidences and secrets

contained in former DR 4-101(A).



or it is obvious that the evidence is false.” RPC 3.4 (a) (5). Once the lawyer is aware of material
false deposition testimony, the lawyer may not sit by idly while the false evidence is preserved,
perpetuated or used by other persons involved in the litigation process. Thus, if a settlement is
based even in part upon reliance on false deposition testimony, the lawyer may not ethically
proceed with a settlement. The falsity must be corrected or revealed prior to settlement.

Ultimately the false testimony cannot be perpetuated. If remonstration is not effective, the
attorney must disclose the faise testimony. However, disclosure of client confidential
information should be limited to the extent necessary to correct the false testimony.

Knowledge of Falsitv under RPC 3.3 and 1.0

New York lawyers should note that the duty to correct client false testimony by revealing client
confidential information comes into play only when the lawyer “comes to know of its falsity. . ..”
RPC 3.3 (a) (3). The lawyer may refuse to introduce, in a civil case, evidence “that the lawyer
reasonably believes is false.” RPC 3.3 (a) (3), (emnphasis added). Thus, it is only when the
Jawyer knows that the prior testimony is false that the rules trigger a duty to take corrective
action.

When does a lawyer "know" that a client's testimony is false? RPC 1.0 (k) defines knowledge as
"actual knowledge of the fact in question,” which "may be inferred from circumstances.”

While there is no known precedent under the 2009 Rules, some guidance is provided by
authorities decided under the prior rules. In In re Doe, the Second Circuit Court of Appeals
articulated the standard of knowledge required to trigger reporting to the tribuna) vnder former
DR 7-102:

[Tlhe drafters intended disclosure of only that information which the
attorney reasonably knows to be a fact and which, when combined with
other facts in his knowledge, would clearly establish the existence of a
fraud on the tribunal.

To interpret the rule to mean otherwise would be to require attorneys to
disclose mere suspicions of fraud which are based upon incomplete
mformation or information which may fall short of clearly establishing the
existence of a fraud. We do not suggest, however, that by requiring that
the attormey have actual knowledge of a fraud before he is bound to
disclose it, he must wait until he has proof beyond a moral certainty that
fraud has been committed. Rather, we simply conclude that he must
clearly know, rather than suspect, that a fraud on the court has been
committed before he brings this knowledge to the court’s attention.

In re Doe, 847 F.2d 57, 63 (2d Cir. 1988). While the Court’s discussion of a lawyer’s duty to
report a fraud on the tribunal dealt with a non-client’s fraud, the Court’s cogent analysis of the
“knowledge™ standard also applies to a lawyer’s duty with respect to a client’s fraud on a
tribunal. It is clear that only actual knowledge triggers the duty to report the fraud on the
tribunal. InJn re Doe, the Court held that a lawyer's suspicion or belief that a witness had
committed perjury was not sufficient to trigger the duty to report.
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While the following case does not directly address the ethics rules, it may, nevertheless, provide
further guidance by way of analogy, and illustrates the notion that actual knowledge may be
gleaned from the circumstances. In Patsy’s Brand Inc. v, 1.O.B. Realry et al.,2002 U.S. Dist.
LEXIS 4981, (vacated by In re Pennie & Edmonds LLP, 2003 U.S. app LEXIS 4529 (2d Cir.
2003)) the United States District Court for the Southern District of New York sanctioned defense
counsel for F. R.Civ. P. Rule 11 violations. There, a law firm having substituted as counsel for
defendant offered an affidavit that prior counsel had disavowed in withdrawing. The Court
stated that “rather than risk offending and possibly losing a client, counsel simply closed their
eyes to the overwhelming evidence that statements in the client’s affidavit were not true.” The
Court found that by the time the law firm substituted as counsel, the affidavit had been
conclusively proven to be false in very material respects. Counsel was aware that their client had
made prior false statements under cath. Although the law firm discussed the false statements and
the affidavit with their client, and relied on the client’s explanation, the Court determined that al}
of the facts available to the law firm “should have convinced a lawyer of even modest
intelligence that there was no reasonable basis on which they could rely on (their client’s)
statements,®

While Patsy’s Brands was decided under Rule 11, a lawyer confronting the question of what
may constitute actual knowledge may find some guidance in that opinion and in Dge, above.

Conclusion

A lawyer who comes to know that a client has lied about a material issue in a deposition in a
civil case must take reasonable remedial measures, starting by counseling the client to correct the
testimony. If remonstration with the client is ineffective, then the lawyer must take additional
remedial measures, including, if necessary, disclosure to the tribunal. If the lawyer does disclose
the client’s false statement to the tribunal, the lawyer must minimize the disclosure of client
confidential information.

¥ The finding was reversed on appeal because the law firm had not been given an opportunity to
withdraw the false affidavit before sanctions were levied.
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UESTION

1. Inquiring counsel’s client gave sworn testimony at an arbitration proceeding concerning a
document. The docurnent was admitied info evidence based upon the testimony, Counsel’s
client also testified concerning the client’s actions in preparing the document and submitting the
document to the client’s employer.

2. In 2 later conversation between client and counsel, the client informed counsel that the
document was forged. Counsel thereby came to know that the document and some of the client’s
testimony concerning the document were false.

3. Inguiring counsel raises the following questions:

(1}  Is counsel required to inform the tribunal that the document in question is
a forgery and that some of the testimony relating to the document is false?

(2)  If not, what other steps would constitute reasonable remedial measures?
In particular, would it suffice for counsel to inform the tribunal and
opposing counsel that the evidence and any testimony relating to it are
being withdrawn, and that he intends to proceed based on all other
evidence properly before the tribunal?
Tab D
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(3) Is counsel required to withdraw from representation of the client? If so,
would withdrawal constitute a reasonable and sufficient remedial
measure?

OPINION

4. The New York Rules of Professional Conduct (the “Rules™) were formally adopted by
the Appellate Divisions and took effect on April 1, 2009. The Rules replaced the New York
Code of Professional Responsibility {the “Code™). The Rules are now codified at 22 NYCRR
Part 1200 (as was the Code previously). Comments to the Rules also took effect on April I,
2009 but have been adopted only by the New York State Bar Association, not by the courts.

The Old Code and the New Rules

5. In the former New York Code of Professional Responsibility, DR 7-102(B) provided
(with emphasis added):

A Jawyer who receives information clearly establishing that:

(1) the client has, in the course of the representation, perpefrated a fraud
upon a person or fribunal shall promptly call upon the client to rectify the
same, and if the client refuses or is unable to do so, the lawyer shall reveal
the fraud to the effected person or tiibunal, except when the information is
profected as a confidence or secref.

The New Rules

6. Rule 3.3 (“Conduct Before a Tribunal™) now covers the same ground that
was previously covered by DR 7-102. Rule 3.3(a)(3) provides, in relevant part:

If a lawyer, the lawyer’s client, or witness called by the lawyer has offered
material evidence and the lawyer comes to know of its falsity, the lawyer
shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.

Rule 3.3(b) provides, in relevant part:

A lawyer who 1epresents a client before a tribunal and who knows that a
person . . . is engaging or has engaged in criminal or frandulent conduct
related to the proceeding shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal.

Rule 3.3(c) provides:




The duties stated in paragraphs (a) and (b) apply even if compliance
requires disclosure of information otherwise protected by Rule 1 6.

Analvsis of the Changes

7. In Roy Simon, Comparing the New NY Rules of Professional Conduct to the Existing NY
Code of Professional Responsibility (Part 1), N.Y. Prof. Resp. Report, March 2009, Professor
Simon characterized Rule 3.3 as:

perhaps the most radical break with the existing Code. Under DR 7-
102(B) (1) of the current Code of Professional Responsibility, if a lawyer
learns (“receives information cleairly establishing™) after the fact that a
client has lied to a tribunal, then the lawyer “shall reveal the fraud” to the
tribunal, “except when the information is protected as a confidence or
secret” -- which it nearly always will be, because disclosing that a client
has commifted perjury is embarrassing and detrimental to the client. Thus,
the exception swallows the rule, and confidentiality frumps candor to the
court in the current Code. In contrast, Rule 3.3(a) provides that if a lawyer
or the lawyer’s client has offered evidence to a tribunal and the lawyer
later learns (“comes to know™) that the evidence is false, the lawyer “shall
take reasonable remedial measures, including, if necessary, disclosure to
the tribunal” Rule 3.3(c) makes crystal clear that the disclosure duty
applies “even if” the information that the lawyer discloses is protected by
the confidentiality rule (Rule 1.6). This is a major change from DR 7-

102BY1). ... .

8. As noted in Comment [11] to Rule 3.3:

A disclosure of a client’s false testimony can result in grave consequences
to the client, including not only a sense of betrayal but also loss of the case
and perhaps a prosecution for perjury. But the alternative is for the lawyer
to cooperate in deceiving the court, thereby subverting the truth-finding
process, which the adversary system is designed to implement. See, Rule
1.2(d).

9. By its terms, DR 7-102(B)(1) came into play only if (1) the attorney “receive[d]
information clearly establishing that” (2) a “fraud” had been perpetrated upon a person or
fribunal.

10.  Thus, the benchmark for invoking counsel’s responsibility has shifted from DR 7-
102(BY’s receipt of information clearly establishing fraud on a fribunal to Rule 3.3(a)’s standard
of “actual knowledge of the fact in question”. Rule 1.0(k) defines “knowingly,” “known,”

! Rufe 1.6 (“Confidentiality of Information™ governs a lawyer’s obligation to safeguard “confidential information ”
“Confidential information” under the Rules includes what were formerly referred to under the Code as confidences
and secrets. Compare former DR 4-101(A) of the Code, with Rule 1.6(a).




“know,” or “knows” with the proviso that “[a} person’s knowledge may be inferred from
circumstances.” That definition is consistent with Rule 3.3, Comment [8], which observes:

The prohibition against offering or using false evidence applies only if the
lawyer knows that the evidence was false. A lawyer’s reasonable belief
that evidence is false does not preclude its presentation to the trier of fact.
A lawyer’s actual knowledge that evidence is false, however, can be
inferred from the circumstances. See, Rule 1.0(k) for the definition of
“knowledge ™ Thus, although a lawyer should resolve doubts about the
veracity of testimony or other evidence in favor of the client, the lawyer
cannot ignore an obvious falsehood.

11.  Another difference between the old Code and the new Rules is that DR 7-102(B)(1)
required a “fraud” to have been perpetrated. Rule 3.3(b) likewise applies only in the case of
“criminal or fraudulent” conduct, but Rule 3.3(a)(3) requires a lawyer to remedy false evidence
even if it was innocently offered.

12.  Remedial measures are limited, however, by CPLR §4503(a)(1), the legislatively-enacted
attorney-client privilege. The attoiney-client privilege takes precedence over the Rules because
the Rules are court rules rather than statutory enactments. However, CPLR §4503°s limif on
remedial measures extends only to the introduction of protected information into evidence. As

explained in Comment {3] to Rule 1.6:

The principle of client-lawyer confidentiality is given effect in three
related bodies of law: the attomey-client privilege of evidence law, the
work-product doctrine of civil procedure and the professional duty of
confidentiality established in legal ethics codes. The attorney-client
privilege and the work-product doctrine apply when compulsory process
by a judicial or other governmental body secks to compel a lawyer to
testify or produce information or evidence concerning a client. The
professional duty of client-lawyer confidentiality, in contrast, applies to a
lawyer in all settings and at all times, prohibiting the lawyer fiom
disclosing confidential information unless permitted or required by these
Rules or to comply with other law or court order.

See Gregory C. Sisk, Change and Continuity in Atiorney-Client Confidentiality: The New Iowa
Rules of Professional Conduct, 55 Drake L. Rev. 347, 381-384 (Winter 2007) (confrasting
exceptions to lowa’s confidentiality rule with exceptions to Yowa’s attorney-client privilege and
asserfing that such exceptions “are not exceptions to the attorney-client privilege™); Gregory C.

% Y0 the extent that this Committee’s prior opinions in N.Y. State 674 (1994), N.Y. State 681 (1996), and N.Y., State
797 {2006} premised their results upon the inability of the Committee to ascertain whether a “fraud” had occurred or
was oceurring, or upon the existence of an “exception” which relieved an attorney of the obligation fo disclose a
frand on a tribunal if the fraud was discovered by the attorney via a client confidence or secret, those results would
today require re~analysis in light of the existing Rules.




Sisk, Rule 1.6 Confidentiality of Information, 16 la. Prac.,, Lawyer and Judicial Ethics §
5:6(d)(4)E) (2009 ed.).

13.  As elaborated by Professor Sisk, Rule 3.3. Candor Toward the Tribunal, 16 la. Prac.,
Lawyer and Judicial Ethics § 7:3(e)(3) (2009 ed.):

Unless an exception to confidentiality under the rules (such as the Rule 3.3
duty to disclose false evidence) is directly co-extensive with an exception
to the attorney-client privilege, the lawyer is anthorized or required to
share information only in the manner and to the extent necessary to
prevent or correct the harm or achieve the designed purpose, but not to
testify or give evidemce against the client. When an exception to
confidentiality stated in the ethics rules does not align with an exception to
the attorney-client privilege, the lawyer’s duty of disclosure is limited to
extra-evidentiary forms, namely sharing the information with the
appropriate person or authorities. In sum, the exception to confidentiality
in Rule 33 does pot permit introduction of attorney-client
communications into evidence through lawyer testimony or permit inquiry
about those commumnications as part of the presentation of evidence before
any tribunal, absent a recognized exception to the privilege itself. ®

See also, Michael H. Berger and Katie A. Reilly, The Duty of Confidentiality. Legal Ethics and
the Attorney-Client and Work Product Privileges, 38-JAN Colo, Law. 35, 38 (January 2009)
(concluding that privileged communications are subject to the permissive disclosure provisions
of Rule 1.6).

14. In the criminal, as opposed to civil, sphere, Rule 3.3’s mandate to disclose client
confidential information may be limited or prohibited by the Fifth Amendment (self-
incrimination) and/or the Sixth Amendment (ineffective assistance of counsel) to the United
States Constitution, See Monroe H. Freedman, Getting Honest About Client Perjury, 21 Geo, J.
Legal Ethics 133 (Winter 2008). As explained in Comment [7] to New York Rule 3.3:

The lawyer’s ethical duty may be qualified by judicial decisions
interpreting the constitutional rights to due process and to counsel in

* The aftorney-client privilege itself would not cover maferial which falls under the crime-fraud exception to the
attorney-client privilege. Because the crime-fraud exception has typically been applied in sitwations involving
documentary discovery which are quite different from the scenarios contemplated by Rule 3 3, and because the
crime-fraud exception has been interpreted to apply only to sjtustions in which the client communication was itself
in fintherance of the crime or fiand (see, eg., United States v, Richard Roe, Inc., 68 F.3d 38, 40 {2d Cir. 1995) (“[A]
party seeking to imvoke the crime-fraud exception must at Jeast demonstrate that there is probable cause to beleve
that & ¢rime or fraud has been attempted or committed and that the communications were in furtherance thereof.”);
Linde v, Arab Bank, PLC, 608 F.Supp.2d 351, 357 (ED.NY. 2009) (quoting US. v. Rickard Ree, Inc. for the
proposition that the crime-fravd exception does not apply simply because privileged communications would provide
an adversary with evidence of 2 orime or frand), the precise nature of the interplay between Rule 3.3, the attorney-
client privilege, and the crirne-frand exception to that privilege remains to be explored in figure court decisions and

ethics opinions.




crimninal cases. The obligation of the advocate under the Rules of
Professional Conduct is subordinate to such requirements,

15.  Some decisions construing Rule 3.3°s predecessor (DR 7-102) did not find such
constitutional limitations, but those decisions addressed “future perjury” situations. See, e.g,
People v. Andrades, 4 N.Y.3d 355 (2005) (defendant was not deprived of his rights to effective
assistance of counsel and to a fair suppression hearing when his attorney advised the cowt, prior
to defendant’s testimony at a Humtley hearing, that counsel wished to present the client’s
testitnony in narrative form, or else withdraw from the case, pursuant to the mandates of DR 7-
102(AX(4) — (8)); People v. DePallo, 96 N.Y.2d 437 (2001) (defendant was not deprived of his
right to effective assistance of counsel when his atforney disclosed to the court that defendant
intended to commit perjury); People v. Darrett, 2 AD.3d 16 (1* Dep’t 2003) (defendant’s
counsel impropezly revealed more than necessary to the court to convey what proved to be an
inaccurate belief that the defendant would commit perjury), Nix v. Whiteside, 475 U.S. 157
(1986) (right to effective assistance of counsel as not violated by attorney who refused to
cooperate in presenting perjured testimony). Situations involving past rather than future perjury
will of necessity await funther judicial development.

Duration of the duty to take remedial measures

16.  The New York State Bar Association recommended that New York Rule 3.3(c) tiack
ABA Model Rule 3.3(c), and thus include the proviso that “[t]he duties stated in paragraphs (a)
and (b) continue to the conclusion of the proceeding ... .” The State Bar’s proposal also included
a Comment {13] to Rule 3.3, which explained that proposed Rule 3.3(c) “establishes a practical
time limit on the mandatory obligation to rectify false evidence or false statements of law and
fact. The conclusion of the proceeding is a reasonably definite point for the termination of the
mandatory obligation.” See Proposed Rules of Professional Conduct, pp. 132-138 (Feb. 1,
2008). But the State Bar’s proposal was not embodied in New York Rule 3.3{c) as adopted by
the Appellate Divisions. Therefore, the duration of counsel’s obligation nnder New York Rule
3.3(c) as adopted may continue even after the conclusion of the proceeding in which the false
material was used. Cf, N.Y. County 706, n. I (1995) {(noting that under ABA Rule 3.3(b) the
duty to take remedial measures would end at the close of the proceeding). This Committee hag
noted that the endpoint of the obligation nevertheless cannot sensibly or logically be viewed as
extending beyond the point at which remedial measures are available, since a disclosure which
exposes the client to jeopardy without serving any remedial purpose is not authorized under Rule
33. See N.Y. State 831, n.4 (2009).

Application te the facts on this inquiry

17.  Rule 3.3(a)(3) does not apply unless the false evidence or testimony that has been offered
is also “material.” While inguiring counsel has not specifically addressed the question of
materiality, for purposes of this opinion we assume that the testimony and the documentary
gvidence at issue were “material.” See, e¢.g, N.Y. County 732 (2004) at p.5 (discussion of the
materiality requirement under DR 4-101(C) that permitted withdiawal of a lawyes’s opinion if
based on “materially inaccurate” information). Were this not the case, inquiring counsel would
be under no obligation to fake any remedial action, and would instead be bound by the usual
obligation to safeguard confidential information imposed by Rule 1.6.




18.  Here, whether inquiring counsel’s conversation with his client constituted a
communication covered by the attorney-client privilege presents an issue of law beyond the
Committee’s purview. See, e.g, N.Y. State 674 (1994) (noting that whether disclosure is
“required by law or cowt order” is a question beyond the Committee’s jurisdiction). However,
inquiring counsel has stipulated that he now “kmows” that his client has offered material
evidence and testimony which was false. Rule 3.3(a)(3) therefore requires inguiring counsel to
“take reasonable remedial measures,” whether or not the client’s conduct was “criminal or
fraudulent” (the standard for invoking 3.3(b)).

16, Disclosure of the falsity, however, is required only “if necessary.” Moreover, because
counsel’s knowledge constitufes confidential information under Rule 1.6, and does not fall
within any of the exceptions contained in Rule 1.6(b), if disclosure is not “necessary” under Rule
3.3, it would also not be permitted under Rule 1.6. Therefore, if there are any reasonable
remedial measures short of disclosure, that course must be taken.

20.  Inthe situation addressed in this opinion, inquiting counsel has suggested an intermediate
means of proceeding -- he would inform the tribunal that the specific item of evidence and the
related testimony are being withdrawn, but he would not expressly make any statement regarding
the truth or falsity of the withdrawn items. The Commitiee approves of this suggestion. This
would be the same sort of disclosure typically made when an attorney announces an intent to
permit a eriminal defendant client to testify in narrative form. It may lead the cowrt or opposing
counsel to draw an inference adverse to the lawyer’s client, but would not involve counsel’s
actual disclosure of the falsity. See People v. Andrades, 4 N.Y.3d 355 (2005) (counsel advised
the court that he planned to present defendant’s testimony in parrative form, and counsel’s
disclosure was open to inference that defendant planned fo perjure himself, but counsel’s action
was proper because it was a passive refusal to lend aid to perjury rather than an unequivocal
announcement of counsel’s client’s perjurious intentions); Benedict v. Henderson, 721 F.Supp.
1560, 1563 (ND.N.Y. 1989) (affirming counsel’s use of the narative form of testimony
“without intrusion of direct questions,” because counsel thereby met his “obligation ... not to
assist in any way presenting false evidence®).

21.  Inquiring counsel should be aware that before acting unilaterally, he should bring the
issue of false evidence to the client’s attention, and seek the client’s cooperation in taking
remedial action. Comment [10] to New York Rule 3.3 provides:

The advocate’s proper course is to remonstrate with the client
confidentially, advise the client of the lawyer’s duty of candor to the
tribunal, and seek the client’s cooperation with respect to the withdrawal
or correction of the false statements or evidence, If that fails, the advocate
must take firther remedial action. If withdrawal from the representation is
not permitted or will not undo the effect of the false evidence, the
advocate must make such disclosure to the tribunalas is reasonably
necessary to remedy the situation . . . .




Counsel’s actions are thus mandated by Rule 3.3(a)(3) (after client consultation) and are not
subject to the client’s veto.

22, Counsel remains under the continuing obligation of CPLR § 4503(a) to refiain from
offering attorney-client privileged evidence adverse to the client, and in fact is under a
continuing obligation to invoke the attomey chent-privilege if called to testify or otherwise
produce evidence adverse to the client. In addition, counsel should be cognizant of the
restriction on ex parfe communications noted in Rule 3.5(a)(2), and in related Comment [2] to
New York Rule 3.5.

23,  Since counsel is able to proceed without violating these Rules, withdrawal from
representation pursuant to Rule 1.16(b) (1) is not required. Indeed, since it would not undo the
effect of the false evidence, withdrawal would be insufficient to qualify as a “reasonable
remedial measure” under Rule 3.3(a).

CONCLUSION

24.  Rule 3.3 requires an attorney to take reasonable remedial measures even if doing so
would entail the disclosuze to a fribunal of client confidential information otherwise protected by
Rule 1.6. However, if reasonable remedial measures less harmful to the client than disclosure
are available, then disclosure to the tribunal is not “necessary” to remedy the falsehood and the
altorney must use measures short of disclosure.

(41-09, 46-09)
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Judicial Participatatin in
Preirial Settlement Negotiations

A lawyer should not, absent informed client consent, reveal to a judge
the limits of the lawyer's settlement authority or the lawyer's advice to
the client regarding settlement. A judge participating in pretrial settle-
ment discussions may inquire as fo a lowyer's settlement authority or
advice fo the client concerning settlement terms, but should not reguire

a lawyer to make such disclosures where the information is subject to

Rule 1.6 and the lawyer does not have authority to disclose them,

With the increasing and salutary initiatives in the areas of alternative dis-
pute resolution and pretrial settlement, a process sponsored and supported by
the courts and the Bar, certain issues concerning the responsibilities of both
attorneys and those conducting such proceedings have becoise apparent and
should be addressed.

In this instance the Committee has been asked whetber the Model Rules of
Professional Conduct (1983, amended 1993), prohibit a lawyer from disclos-
ing to a judge conducting pretrial settlement discussions the limits of settle-
ment authority given by the client. Further, the Committee is asked whether a
lewyer may properly be required to disclose to 2 judge in a settlement confer-
ence the lawyer's advice to the client regarding settlement.

The specific facts presented to the Committee are as follows: During pre-
trial settlement negotiations the judge meets separately with each counsel in
chambers, all counsel having notice of the meeting. The judge, without prior
notice, asks the lawyer to reveal the limits of setflement anthority conferred
on the lawyer by the client.’ The judge also asks the lawyer to disclose the
settlement terms the lawyer will recommend to the client.

As a preliminary matter, we note that in many stetes, and in the federal sys-
tem, a judge has the discretion to mandate participation of counsel in a pretri-
al settlement conference. In addition, Mode! Rule 3.2 imposes on a lawyer
the duty o seek expeditious resolution of & matter consistent with the inter-
ests of the client. Reasonable settlement is often better for the client than the
fortuities of a trial. A lawyer should therefore cooperate to the fillest extent

1. The phrase "Hmits of settlement anthority" is understood to mean the minimum
amount the plaintiff will accept or the maximuin amount the defendant will offer.
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possible in a pretrial settlement conference.
A Lawyer's Authority and Advice Regarding Setflement ave Confidential
Matters

Protecied by Model Rule 1.6

Model Rule 1.6.* prohibits the disclosure of information relating to the rep-
resentation without the client's informed counsent. Both the limits of setile-
ment authority and the lawyer's advice {o the client regarding setflement are
clearly "information relating to the representation” within the meaning of
Rule 1.6. Therefore, disclosure of this confidential information is prohibited
in the absence of consent by the client after consultation,” unless the disclo-
sure (1) falls within one of the exceptions specified by Rule 1.6(b), or (2) is
"impliedly authorized to carry out the representation.”

Neither of the Rule 1.6(b) exceptions applies to the information sought by
the judge in the instances here under consideration. The requested disclosures
also cannot ordinarily be considered as "impliedly authorized in order to carry
out the representation.” The Comment to Rule 1.6 discusses the nature of the
*impliedly authorized" exception, defining it as a "disclosure that facilitates a
satisfactory conclusion.™ The ethical propriety of the requested disclosures
tutns on whether these &sclosures would facilitate a conclusion satisfactory to
the client,

While a lawyer normally has imphed authority to enter into routine stip-

2. Rule 1.6 provides:

(8) A lawyer shall not reveal information relating io the representation of 2 client
unless the client consents after consultation, except for disclosures that are implied-

Iy wuthorized in order to carry out the representation, and except as stated in para-

graph (b).

{b) A lawyer may reveal such information to the extent the lawyer reasonably believes
Necessary:
{1)to prevent the client ﬁum commtmng a criminal act that the lawyer believes is
Hikely to result in iouninept death or substantial bodily harm; or

{2)to establish a claim or -defense on behalf of the lawyer in a controversy between
the Iawyer and the client, o establish & defense to a criminal charge or civil
claim against the lawyer based upon conduct in which the client was involved,
or to respond to allegations in dny proceedmg ctmcemmg the lawyer's represen-
tation of the client,

3. The meaning of "consultation™ is given in the Termmology Section of the Model
Rules:

"Congult” or "consultation” denotes cormnunication of information reasonably sufs

ficient to permit the client to appreciate the significance of the matter in question.

4, The Comment to Rule 1.6 states in relevant part:

A lawyer is impliedly authorized to male disclosures about a client when appropri-
ate in carrying out the represeiitation, except to the extent that the clent's instructions
or special circumstances Himit that authority. In litigation, for example, a lawyer may
disclose information by admitting a fact that carmot properly be disputed, or in negoti-
ation by making a disclosure that facilitates a satisfactory conclusion,
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ulations and to admit matters not in dispute, the settlement parameters
sought by the judge are neither routine nor uncontested. The potential for
adversely affecting the client's position, or leading to a disposition of the
case that is not satisfactory to the clent, will ordinarily be significantly
increased by disclosure of the client's vltimate seftlement position. Such
information is confidential and its disclosure cannot be said to be inmphedly
authorized simply by reason of the lawyer's representation of the client.
Although there will be occasions when a lawyer's authority to reveal a
client's settlement position may be implied from the circumstances, no
such implication arises simply because the inguiry is made by a judge.
Such information should not be disclosed even to a judicial mediator with-
out informed client consent. *

While a2 Jadge, During Settlement Discussions, May Inquire as to a
Lawyer's Seitlement Authority or Advice to the Client Concerning
Settlement Terms, a Judge Should Not Require a Lawyer to Make Such
Disclosures Where the Information is Subject to Rule 1.6 and the Lawyer
Does Not Have Authority to Disclose Them

We turn te the question of whether a judge is precluded from asking such
guestions of counssl, o1 from requiring counsel to answer them, by the Model
Code of Judicial Conduct (1990) ("MCJIC")} or the predecessor Code of
Judicial Conduct {1972) ("CIC"). While MCJC Canon 3B(7)(d) permits
judges to participate i settlement conferences, [FN6] it does not override, nor
permif an exception, either explicit or implicit, to the obligation of confiden-
tiality imposed on a lawyer by Rule 1.6,

The predecessor Code of Judicial Conduct (1972) did not contain a
counterpart to MCIC 3B(7)(d). Neither did it contain an express prohibi-
tion apainst a judge's participation in voluntary pretrial settlement confer-
ences with the parties and their counsel. If, however, the judge participat-
ed in settlement disoussions to such an extent that the judge became a wit-
ness to crucial fact issues, disqualification would be enforced under Canon
3C(1)(a). See, e.g.,.Collins v, Dixie Transportation, Inc., 543 So.2d 160
(Miss.1989). :

In the pretrial sett]ement process, the judge's role is to "encourage and seek
to facilitate settlement, but parties. should not feel coerced into surrendering
the right to have their controversy. resolved by the courts." MCIC, from the
Commentary to Canon 3B(8) It is-not appropriate for the judge to compel

5, The disclosure of settlement Hmits or recornmendations by an attorney where
settlement authority is contractually retained by an insurance carrier or other third
party is not addressed in this opinion.

6. "A judge may, W1th the consent of the parties, confer separately with the parties
and their lawyers in an effort to mediate or setfle matters pending before the judge.”
MCJC Canon 3B(7)(d).

P
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lawyers to make coaﬁdentlal adtmssmns which may be against their clients'
interests.

In Kothe v, Smith, 771 F.2d 667 2d Cir.1985), the court criticized a
judge's "excessive zeal" In imposing sanctions on a party who did not settle a
case prior to trial within the range recommended by the court, stating "Offers
to settle a claim are not made in 2 vecuum..., [TThe process of settflementis a
two-way street, and a defendant shoald not be expected to bid against him-
gelf." Kothe, at 669-670; see also Brooks v. Great Atlantic & Pacific Tea
Co., 92 F.2d 794, 796 (9th Cir.1937) ("The judge must not compel agreement
by arbittay use of his power and the attorney must not meekly submit to a
judge's suggestion, though it be strongly urged.”).

Thus we conclude 2 judge may not require 2 lawyer to disclose seitlement
limits authorized by the lawyer's client, nor the lawyer's advice to the ciient
regarding setflement terms. This is not to suggest, however, that a judge may
not, in seeking to facilitate a settlement, and in an appropriate manner, make
inguiry of a lawyer as to those matters. For example, while attempting to set-
tle a case a judge may well feel it appropriate and helpful to inguire of coun-
sel the limits of his settlement authority or whether counsel will recommend
1o the client the terms of settlement the judge recommends, Such an inquiry,
if exercised within lirits, is proper. Those limitations are formed by the ethi-
cal constraints imposed upon lawyers by Rule 1.6 not to disclose information
relating to the representatton wzthout prior client consent or other expressly-
permiited excuse.

The judge should be sensitivé to these ethical constraints on counsel and
sensitive as well to the superior position of authority the judge enjoys with
respect to the lawyer and the effect an inguiry from one in the judge's position
may have upon lawyers who must appear before him, particolarly those who
appear before the judge frequently. Accordingly, a judge meking such an
inquiry should acknowledge the lawyer's ethical duties and assure the lawyer
that the inquiry is not intended to pressure the lawyer to violate them.
Properly phrased and sincerely expressed, such prefatory remarks will help
strike the balance between the/perceived need of the judge to inguire and the
ethical duty of the lawyer to comply with relevant confidentiality rules.

If the lawyer, in response to the inquiry, expresses a reticence {o disclose

7. The Advisory Committee's Notes to the 1983 amendment to Fed. R.Civ.P. 16(c}
state in relevant part: :

The reference to "author;ty" is not intended to insist upon the ability to settle
the Htigation. Nor should the rules be read to enconrage the judge conducting
the conference fo compel attorneys to enter info stipulations or to make admis-
glons that they consider to be unreasonable, that touch on matters that could not
normally have heen anticipated to arise at the conference, or on subjects of a
dimension that normally require prior consultation with and approval from the
client.
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such information on eéthical grounds, the judge should not pursue the inquiry
further. s

The question may also arise whether a lawyer is justified in lying or mis-
representing in response to questions about the limits of settlement authority
on the basis that the judge is behaving improperfy and has no right to the
information or a truthful answer, Model Rule 4.1 states: "In the course of
representing a client a lawyer shall not knowingly make a false statement of
material fact or law to a third person.” The Comment to Rule 4.1 states in rel-
evant part: .

‘Whether a particular statement should be regarded as one of fact can
depend on the circomstences. Under generally accepted conventions in
negotiation, certain types of statements ordinarily are not taken as state-
ments of material fact, Estimates of price or value placed on the subject
of a fransaction and a party's intentions as to an acceptable settlement of
a claim are in this category....

‘While as explained in the Comment, supra, a certain amount of posturing
or puffery in settlement negotiations may be an acceptable convention
between opposing counsel, a party's actual bottom line or the settlement
authority given to a lawyer is a material fact, A deliberate misrepresentation
or lie 1o a judge in pretrial negotiations would be improper under Rule 4.1.
Medel Rule 8.4(c) also prohibits a lawyer from engaging in conduct involv-
ing dishonesty, fraud, deceit, or misrepresentation, and Rule 3.3 provides that
a lawyer shall not knowingly make a false statement of material fact or law to
a tribunal. The proper response by a lawyer to improper questions from a
judge is to decline to answer, not to lie or misrepresent,

Conclusion .

Despite the benefits of pretrial settlement of litigated matters, the
Committee is of the opinion that, absent informed client consent, a lawyer
should not reveal to a judpge, and a judge conducting pretrial settlement dis-
cussions should not reguire a lawyer to disclose, the limits of the lawyer's set-
tlement authority or the lawyer's advice to the client regarding settlement.
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Lawyer’s Obligation of Truthfulness

When Representing a Client in Negofiation:

Application to Caucused Mediation

Under Model Rule 4.1, in the context of a negotiation, including a cau-
cused mediation, a lawyer representing a client may not make a false
statement of marerial fact to a third person. However, statements
regarding a parly’s negotiating goals or its willingress to compromise,
as well as statements that can fairly be characterized as negotiation

“puffing,” ordinavily are not considered “false statements of material

fact” within the meaning of the Model Rules'.

In this opinion, we discuss the obligation of a lawyer to be truthful when
making statements on bebalf of clients in negotiations, including the special-
ized form of negotiztion known as cavcused mediation.

It is not unustal in a negotiation for a party, direcily or through counsel, to
make a statement in the course of commumicating its position. that is less than
entirely forthcoming. For example, patties to a setilement pegotiation. often
understate their willingness to make concessions to resolve the dispute. A plain-
tiff might insist that it -will ot agree to resolve a dispute for less than $200,
when, in reality, it is willing to accept as little as $150 to put an end to the mat-
ter. Simitarly, a defendant manufacturer in patent infringement litigation might
repeatedly reject the plaintifi”s demand that a license be part of any settlement
agreement, when in reality, the manufacturer bas no genuine interest in the
patented product and, once a new patent is issued, intends to introduce a new
product that will render the old one obsolete. In the criminal law context, a
prosecutor might not reveal an wltimate willingness to grant immunity as part of
a cooperation agreement in order fo retain influence over the wiiness.

A party in a negotiation also might exaggerate or emphasize the strengths,
and minimize or deemphasize the weaknesses, of its factual or legal position.
A buyer of products: or services, for example, might overstate its confidence
in the availability of alternate sources of supply to reduce the appearance of

1. This opinion is based on the Model Rules of Professional Conduct as amended
by the ABA House of Delegates in August 2003 and, to the extent indicated, the pre-
decessor Model Code of Professional Responsibility of the American Bar Association.
The laws, court rules, regulations, rules of professional conduct, and opinions promul-
gated in the individual jurisdictions are controlling.

AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBRITY,
321 N. Clark Streel, Chicago, Mincis 80610-4714 Telephone (312)888-5300 GHAIR: Willlam B,
Dunn, Detroit, Ml 0 Eizabeth Alston, Mandevifle, LA O, Maxfield Behner, Chattancoga, TN CF Amie
L. Cliffosd, Columbla, SC U0 James A Kawachika, Honolulu, HIQ Steven C. Krane, New York, NY
John P. Ratnaswarmy, Chicago, H 0 Ime Russell, Memphls, TN Q Thomas Spahr, McLean, VA D
GENTER FOR PROFESSIONAL RESPONSIBILITY: George A. Kuhlman, Ethics Counsel; Filgen B.
Libby, Assoclate Ethles Counsel :

© 2006 by the American Bar Association. Al rights reserved.

Tab F




06-439 Formal Opinion 2

dependence upon the supplier with which it is negotiating. Such remarks,
often characterized as “posturing” or “puffing,” are statements upon which
parties to a negotiation ordinarily would not be expected justifiably to rely,
and must be distinguished from false statements of material fact. An example
of a Talse statement of material fact would be a lawyer representing an
employer in Jabor negotiations stating to union lawyers that adding a particu-
lar employee benefit will cost the company an additional $100 per employee,
when the lawyer knows that it actuaily will cost only $20 per employee.
Similarly, it cannot be considered “posturing” for a lawyer representing a
defendant to declare that documentary evidence will be submitted at trial in
support of a defense when the lawyer knows that such documents do not exist
or will be inadmissible. In the same vein, neither a prosecutor nor a criminal
defense lawyer can tell the other party during a plea negotiaijon that they are
aware of an eyewitness to the alleged crime when that is not the case.
Applicable Provision of the Model Rules’

The issues addressed herein are governed by Rule 4.1(z).* That rule prohibits
a lawyer, “[i]n the course of representing a client,” from knowingly making “a
false staternent of material fact or law to a third person.” As to what constitutes
a “statement of fact,” Comment{2] to Rule 4.1 provides additional explanation:

2. Although Mode! Rule 3.3 also prohibits lawyers from knowingly making untrue
staterents of fact, it is not applicable int the context of 2 mediation or 2 negotiation among
parties. Rule 3.3 applies only to staterents made to a “iribunal.” It does not apply in
mediation because a mediator is not a “tribunal” as defined in Model Rule 1.0(m).
Comument [5] to Model Ruie 2.4 confims the inapplicability of Rule 3.3 to mediation:

Lawyers who represent clients in alternative dispute-resolution processes arc gov-

erned by the Rules of Professional Conduct. When the dispute-resolution process

takes place before a tribunal, as in binding arbitration (see Rule 1.O{m)), the lawyer's
duty of candor is poverned by Rule 3.3. Otherwise, the lawyer's duty of candor

toward both the third-party néutral and other parties is governed by Rule 4.1,

Rule 3.3 does apply, howcifp_r,‘: % ‘statements made to a tribunal when the tribunal
itself is participating in settlement negotiations, including court-sponsored mediation
in which a judge participates. See ABA Comm. on Ethics and Prof’l Responsibility,
Formal Op. 93-370 (1993} (Judicial Pasticipation in Pretrial Settlement Negotiations),
in FORMAL AND INFORMAL ETHICS OPINIONS 1583-1998 at 157, 161 (ABA 2000).

Rule 8.4¢c), which on its face broadly proseribes “conduct involving dishonesty, fraud,
deceit or misrepresentation,” does not require a greater degres of truthihlness on the part of
lavryers representing parties to a negotiation than does Rule 4.1. Comment {1]to Rule 4.1,
for example, describes Rule 84 as prohibiting “misrepresentations by a lawyer other than
in the course of representing a clieat, . . .” Inaddition, Comment [5] to Rule 2.4 explains
that the duty of candor of “lawyers who represent clicnts in alternative dispufe resolation
processes” is poverned by Rule 3.3 when the process takes place before a tribugal, and oth-
erwise by Rule 4.1, Tellingly, no reference is made in that Comment to Rule 8.4. Indeed, if
Rule 8.4 were interpreted literally &5 applyving to any misrepresentation, regardless of the
lawyer’s state of mind or the triviality of the false statement in question, it would render
Rule 4.1 superfucus, including by punishing unkmowing or fmmaterial deceptions that
weuld not even run afoul of Rule 4.1. See Georrrey C. Hazarp, Jr. & W, WiLLiam
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This Rule refers to stetements of fact, Whether a particular statement should

be regarded as one of fact can depend on the circumstances, Under general-

ly accepted conventions in negotiation, certain {ypes of statements ordinari-

ly are not taken as siatoments of material fact. Estimates of price or value

placed on the subject of a transaction and a party’s intentions as to an

acceptable setflement of a claim are ordinarily in this category, and so is the

existence of an wndisclosed principal except where nondisclosure of the

principal would constitute fiaud. Lawyers should be mindful of their cbliga-

tions under applicable law to avoid criminal and tortious misrepresentation.’
Trathfulness in Negotiation

It has been suggested by some commentators that lawyers must act honestly
and in good faith and should not accept results that are unconscionably unfair,
even when they would be to the advantage of the lawyer’s own client.! Others
have embraced the position that deception is inherent in the negotiation
process and that 2 zeatous advocate should take advantage of every opportuni-
ty to advance the cause of the client through such tactics within the bounds of
the law.® Still others have suggested that lawyers should strive to balance the

Hopes, TaE LAW OF LAWYBRNG §-65.5 at 65-11 (3d ed. 2001). It is not necessary, howev-
er, for this Committes to defineate the precise outer boundaries of Rule 8§.4(c) in the con-
text of {his opinion, Suffice it to say that, whatever the reach of Rule 8.4(c) may be, the
Rule does not prohibit conduct:-that is permitted by Rule 4.1(a).

3, The RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 98, cmt. ¢
(2000) (hereinafter “Rusratiment™) (citations omitied) echoes the principles underly-
ing Comment {2] to Rale 4.1; , '

Cerlain staternents, such as some statements relating to price or value, are considered
nonactionable hyperbole or a reflection of the state of mind of the speaker and not mis-
staterments of fact or Jaw. Whether a staternent shouid be so characterized depends on
whether the person o whorn the statement is addressed would reasonably regard the state-
ment as one of fact or based on the speaker’s knowledge of facts reasonably imphied by
the statement, or insteadsegard it as merely an expression of the speaker’s state of mind.

4, See, e.g., Reed.Blizabeth Loder, “Moral Truthseeking and the Virtuous
Negotiator,” 8§ Geo. J. Legal Ethics 45, 93~102 (1994) (principles of morality should
drive legal profession toward rejection of concept that negotiation is inherently and
appropriately deceptive); Alvin B. Rubin, “A Causerie on Lawyers’ Fthics In
Negotiation,” 35 La. L. Rev, 577, 589, 591 (1975} {lawyer must act honestly and in good
frith and may not accept a result that is unconscionably unfair to other party); Michael
H. Rubin, “The Ethics of Négotiation: Are There Any?,” 56 La. L. Rev. 447, 448 (1995)
{embracing approach that ethical basis of negotiations should be truth and fair dealing,
with goal being to avoid results that are unconscionably unfair to other party).

5. See, e.g., Barry R, Temkin, “Misrepresentation by Omission in Settlement
Negotiations: Should There Be a Silent Safe Harbor?,” 18 Geo. J. Legal Ethics 179,
181 (2004) (clients are entitled to expect their lawyers to be zealous advocates; current
literatare bemoaning lack of honesty and truthfilsess in negotiation has gone too far);
James J. White, “Machiavelli and the Bar: Ethical Limitations on Lying in
Negotiation,” 1980 Am. B. Found. Res. J. 921, 928 (1980) (misleading other side is
essence of negotiation and s o1l part of the game).
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apparent need to be less than wholly forthcoming in negotiation against the
degirability of adhering to personal ethical and moral standards.® Rule 4.1(a)
applies only to statements of material fact that the lawyer knows to be false,
and thus does not cover false statements that are made unknowingly, that con-
cem inmmaterial maiters, or that relate to neither fact nor law, Various propos-
als also have been advanced to change the applicable ethics rules, either by
amending Rule 4.1 and its Comments, or by extending Rule 3.3 to negotiation,
or by creating a parallel set of ethics rules for negotiating lawyers.’

Although this Committee has not addressed the precise question posed
herein, we previously have opined on issues relating to lawyer candor in
negotiations. For example, we stated in Formal Opinion 93-370° that,
although a lawyer may in some circumstances ethically decline to answer a
judge’s questions concerning the limits of the lawyer’s settlement authority in
a civil matter,” the lawyer is not justified in lying or engaging in misrepresen-
tations in Tesponse to such an inguiry, We observed that:

[wlhile . . . a certain amount of posturing or puffery in settlement nego-

tiations may be an acceptable convention between opposing counsel, a

party’s actual bottom line or the settlement authority given to a lawyer is

a material fact. A deliberate misrepresentation or lie to a judge in pretri-

al negotiations would be improper under Rule 4.1. Mode! Rule 8.4(c)

also prohibits a lawyer from engaging in conduct involving dishonesty,

6. See, e.g., Charles B. Craver, “Negotiation Ethics: How to Be Deceptive Without
Being Dishonest/How to Be Assertive Without Being Offensive,” 38 & Tex. L. Rev.
713, 733-34 (1997} (lawyers should balance their clients’ interests with their personal
integrity); Van M. Pounds, “Promoting Truthfulness in Negotiation: A Mindful
Approach,” 40 Willametie L. Rev. 181, 183 (2004) (suggesting that solution to finding
more truthful course in negotiation may lie in ancient Buddhist practice of “mindful-
ness,” of “waking up and Hving in harnony with oneself and with the worid”),

7. Sez, e.g., James J. Alfini, “Settlement Ethics and Lawyering in ADR
Proceedings: A Proposal to Revise Rule 4.1, 19 N, JiL U, L. Rev. 255, 269-72 (1999)
(author would amend Rule 4,1 to prohibit lawyers from knowingly assisting the client
in “reaching a settlement agreement that is based on reliance upon a false statement of
fact made by the lawyer’s client™and would expréssly apply Rule 3.3 io mediation);
Kimberlee X. Kovach, “New Wine Requires New Winesking: Transforming Lawyer
Bthics for Effective Representation in a Non-Adversarial Approach to Problem
Solving: Mediation,” 28 Fordham Urb, L. J. 935, 953-59 (2001} (urging adoption of
separate code of ethics for Jawyers engaged ic mediation and other non-adversarial
forms of ADRY), Carrie Menkel-Meadow, “The Lawyer as Consensus Builder: Ethics
for a New Practice,” 70 Tenn.- L. Rev. 63, 67-87, (2002) (encouraging Ethics 2000
Commission to develop rules for lawyers in alternative dispute resolution context).

8. ABA Comra. on Ethics and Prof’] Responsibility, Formal Op. 83.370, in
ForMAL AND INvoRMAL ETHICS OPINIONS 19831998 at 160-61,

9. The opinion also conclnded that it would be traproper for a judge to insist that a
lawyer “disclose settlement limits authorized by the lawyer’s client, or the lawyer™s
advice to the client reparding settlement terms.”
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frand, deceit, or misrepresentation, and Rule 3.3 provides that a lawyer

ghaill not knowingly make a false statement of material fact or law to a

tribunal. The proper response by a lawyer to improper questions from a

judge is to decline to answer, not to lie or misrepresent.

Similarly, in Formal Opinion 94-387,* we expressed the view that a lawyer
representing a claimant in a negotiation has no obligation fo inform the other
party that the statute of limitations has run on the client’s claim, but cannot make
any affirmative misrepresentations about the facts. In contrast, we stated in
Formal Opinion 93-397" that a lawyer engaged in settlement negotiations of &
pending personal injury lawsuit in which the client was the plaintiff cannot con-
ceal the client’s death, and must promptly notify opposing counsel and the court
of that fact. Underlying this conclusion was the concept that the death of the
client was a material fact, and that any continved communication with opposing
counsel or the court would constitute an implcit misrepresentation that the client
stilt was alive. Such a misrepresentation would be prohibited under Rule 4.1 and,
with respect to the court, Rule 3.3. Opinions of the few state and local ethics
committees that have addressed these issues are to the same effect.”

False statements of material fact by lawyers in negotiation, as well as
implicit misrepresentations created by a lawyer’s failure to make truthful
statements, have in some cases also led to professional discipline. For exam-
ple, in reliance on Formal Opinion 95-397, a Kentucky lawyer was disci-
plined under Rule 4.1 for getiling o personal imjury case without disclosing
that her client had died.” Similarly, in & situation raising issues like those pre-
sented in Formal Opimdon 93-370, a2 New York lawyer was disciplined for

10. ABA Comm. on Ethics and Prof"! Responsibility, Formal Op. 94-387 (1994)
{Disclosure to Opposing Party and Court that Statute of Limitations Has Run), in
FORMAL AND INFORMAL ETrICS Opmvions 1983-1998 at 253,

it. ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 95-397 (1995)
(Duty to Disclose Deathi of Client), in FOrMAL AND InFORMAL ETHICS OPmIONS 1983~
1988 at 362. o ,

12, See New York County Lawyers® Ass’n Committee on Prof’] Ethics Op. 731
(Sept. 1, 2003) (lawyer not obligated to révesl existence of insurance coverage during
2 negotiation unless disclosure is required by law; correlatively, not required to correct
misapprehensions of other party atiributable to outside sources regarding the client’s
financial resources); Pepnsylvania Bar Ass’n Comm, on Legal Ethics & Profl
Responsibility Informal Op. 97-44 (Apr, 23, 1997) (lawyer negotiating on behalf of a
client who is an undisclosed principal is not oblipated to disclose the client’s identity
to the other party, or to disclose the fact that that other party is negotiating with a
straw man); Rhode Island Supreme Court Tthics Advisory Panel Op, 94-40 (Tuly 27,
1994) (lawyer may continue negotiations even though recent developments in Rhods
Istand cage law may bar client’s claim). ‘

13. Kentucky Bar Ass'n v. Geisler, 938 S.W.2d 578, 579-80 (Ky. 1997); see also
In re Warner, 851 So. 2d 1029, 1037 (La.), reh’g denied (Sept. 5, 2003) (lawyer disci-
plined for failure to disclose death of client prior to settlement of persomal injury
action); Toldeo Bar Ass’n v, Fell, 364 N.E.2d 872, 874 (1977) {(same).
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stating to opposing counsel that, to the best of his knowledge, his client’s
insurance coverage was Hmited to $200,000, when documents in his files
showed that the client had $1,000,000 in coverage.” Affirmative misrepresen-
tations by lawyers in negotiation also have been-the basis for the imposition
of litigation sanctions,” and the setting aside of settlement agreements,’ as
well as civil lawsuits against the lawyers themselves.”

In contrast, statements regarding negotiating goals or willingness to com-
promise, whether in the civil or criminal context, ordinarily are sot consid-
ered statements of material faot within the meaning of the Rules. Thus, a
lawyer may downplay a client's willingness to compromise, or present a
client’s bargaining position withont disclosing the client’s “bottom Hne” posi-
tion, int an effort to reach a more favorable resolution. Of the same nature are
overstatements or understatements of the strengths or weaknesses of a client’s
position in Litigation or otherwise, or expressions of opinion as to the value or
worth of the subject matter of the negotiation. Such statements generally are
not considered material facts subject to Rule 4.1,

Application of the Governing Principies to Cancused Mediation

Having delineated the requisite standard of truthfuiness for a lawyer engaged
in the negotiation process, we.ptoceed to consider whether a different gtandard
should apply 1o a lawyer representing a client in a caucused mediation,”

14. In re McGrath, 468 N.Y.5.2d 349, 351 (N.Y. App. Div. 1983).

15, See Sheppard v. River Valley Fitness One, L.P., 428 F.3d 1, 11 (Ist Cir. 2005);
Ausherman v, Bank of America Corp., 212 F. Bupp. 2d 435, 443-45 (D, Md. 2002).

16. See, e.g., Virzi v. Grand Trunk Warehouse & Cold Storage Co., 571 F. Supp.
507, 512 (E.D. Mich. 1983) (settlement agreement set aside because of lawyer”s faflure
to disclose death of client prior to settlement); Spaulding v. Zimmerman, 116 N.W.2d
704, 709-11 (Minn, 1962) {defense counsel’s failure to disclose material adverse facts
refating to plaintif’s medical condition led to vacater of settfement agreement).

17. See, e.g., Hansen v. Anderson, Wilmarth & Van Iyer Maaten, 630 N.W.2d 818,
£25-27 (Towa 2001) (Jaw firrn; defendant in malpractice action, allowed to assert
third-party claim for equitable indemnity directly against opposing counsel who had
engaged in misrepresentations during negotiations); Jeska v. Mulhall, 693 P.2d 1335,
1338-39 (1985) (sustaining frandulent misrepresentation clgim by buyer of real estate
against seller's lawyer for misrepresentations made during negotiations),

18. Conceivably, such statements could be viewed as viclative of other provisions
of the Model Rules if made in bad faith and without any intention to seek a compro-
mise. Model Rule 4.4(x), for example, probibits lawyers from using “means that have
no substantial purpose other then to embarrass, delay, or burden a third person. . . "
Similarly, Model Rule 3.2 requires lawyers to “make reasonable efforts fo expedite lit-
igation consistent with the interests of the client”

19. This opinion is limited to lawyers representing clients invelved in caucused
medintion, and does not attempt to.explore Issues that may be presented when a
lawyer serves as & mediator and, in carrying out that role, makes a false or misieading
staternent of fact. A lawyer serving as 2 mediator is not representing a client, and is
thus not subject to Rule 4.1, but may well be subject to Rule 8.4(c) (see note 2 above).
Cf ABA Comm. on Ethics and Prof'] Responsibility, Formal Op. 04-433 (2004)
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Mediation is a consensual process in which a neutral third party, without
agy power to impose & resolution, works with the disputants to help them
reach aprecment as to some or all of the issues in controversy. Mediators assist
the parties by attempting to fashion creative and integrative solutions to their
problems, In the most basic form of mediation, a neutral individual meets with
all of the parties simultaneously and attempts to moderate and direct their dis-
cussions and negotiations. Whatever is communicated to the mediator by a
party or its counsel is heard by all other participants in the mediation. Ju con-
trast, the mediator in.a caucused mediation meets privately with the parties,
either individually or in aligned groups. These caucuses are confidentizl, and
the fiow of information among the parties and their counsel is controlled by
the mediator subject to the agreement of the respective parties.

It has been arpued that Jawyers involved in cavcused mediation should be
held to a more exacting standard of truthfulness because a neutral is involved.
‘The theory underlying this position is that, as in a game of “telephone,” the accu-
racy of communication deteriorates on successive transmissions between ndi-
viduals, and those distortions tend to become magnified on continued retrans-
mission, Mediators, in fum, may from time to time reframe information as part
of their efforts to achieve a resolution of the dispute. To address this phenome-
non, which has been called “deception synergy,” proponents of this view suggest
that greater accuracy is required in statements made by the pasties and their
counse] in a cancused mediation than is required in face-to-face negotiations.”

It bas also bzen asserted that, to the contrary, less attention need be paid to
the accuracy of information being communicated in a mediation — particularly
in & caucused mediation — precisely because consensual deception is intrinsic
to the process. Information is imparted in confidence to the mediator, who
controls the flow of information between the parties in terms of the content of
the communications as.well as how and when in the process it is conveyed.
Supporters of this view argue that this dynamic creates a constant and agreed-
upon environment of imperfect information that ultimately helps the mediator
assist the parties in resolving their disputes.”

{Obligation of & Lawyer to Report lffofess.'i:onal‘Misconduct by a Lawyer Not Engaged
in the Practice of Law), In our view, Rule 8.4(¢) should not impose a more demanding
standard of truthfirlness for a lawyer when acting as a mediator than when represent-
ing a client, We note, in this-regard, that many mediators are nonlawyers who are not
subject to lawyer ethics rules. ' We need not address whether 2 lawyer should be held to
a different standard of behavior than other persons serving as mecdiator,

20. See gererally John W. Cocley, “Mediation Magic: Tts Use and Abuse,” 25 Loy,
U. Chi, LJ. 1,101 (1997); see also Jeffrey Krivis, “The Truth Abouwt Using Deception
in Mediation,” 20 Alternatives {o High Cost Litig. 121 (2002).

21. Mediators are “the conductors — the orchestrators — of an informaticn system spe-
cially designed for ezch dispute, a system with ambiguously defined or, in some sitea-
tions undefined, digclosire Tules in which mediators are the chief information officers
with near-absolute control, Mediators” contiol extends to what nonconfidential informa-

:




06-439 Formal Gpinion "~ - 8

Whatever the validity may be of these competing viewpoints, the ethical
principles governing lawyer truthfulness do not permit a distinction to be
drawn between the caucused mediation context and other negotiation settings,
The Model Rules do not require a higher standard of truthfulness in any par-
ticular negotiation eontexts. Except for Rule 3.3, which is applicable only to
statements before a “iribunal,” the ethical prohibitions against lawyer misrep-
resentations apply equally in all environments. Nor is 2 lower standard of
truthfulness warranted becabse of the consensual nature of mediation. Parties
otherwise protected against lawyer misrepresentation by Rule 4.1 are not per-
mitted to waive that protection, whether explicitly through informed consent,
or implicitly by agreeing to engage in a process in which it is somehow
“understood” that falge statements will be made, Thus, the same standards
that apply to lawyers engaged in nepotiations must apply to them in the con-
text of caucused mediation.” :

‘We emphasize that, whether in a direct negotiation or in a caucused media-
tion, care must be taken by the lawyer fo ensure that communications regard-
ing the client’s position, which otherwise would not be considered statements
“of fact,” are not conveyed in language that converts ther, even inadvertent-
ly, into false factual representations, For example, even though a client’s
Board of Directors has authorized a higher settlement figure, 2 lawyer may
state in a negotiation thet the client does not wish to settle for more than $50.
However, it would not be permissible for the lawyer to state that the Board of
Directors bad formally disapproved any settlement in excess of $50, when
authority had in fact been granted to settle for a higher sum.,

Conciusion '

Under Model Rule 4.1, in the context of a negotiation, including a caucused
mediation, a lawyer representing a party may not make a false stalement of
material fact to a third person. However, statements regarding a party’s negoti-
ating goals or its willingness-io compromise, as well as siatements that can
fairly be characterized as negotiation “puffing,” are ordinarily not considered
“false statements of material fact” within the meaning of the Model Rules.

tiom, crifical or otherwise, is developed, to what is witbheld, to what is disclosed, and to
when disclosure ocowrs.” Cooley, supra nofe 20, at 6 (citing Christopher W, Moore, THE
MEDIATION PROCESS: PRACTICAL STRATEGIES FOR RESOLVING CONFLICT 35-43 (19863).

22. There may nevertheless be circamstanees in which a greater degree of truthfisl-
ness may be required in the context of a caucused mediation in order to effectuate the
goals of the client. For example, complete candor may be necessary to gain the media-
tor’s trust or to provide the mediator with critical information regarding the client’s
goals or intentions so that the mediator can effectively assist the parties in forging an
agreement. As one scholar has suggested, mediation, “perhaps even mors than litiga-
tion, relies on candid statements of the parties regarding their needs, interests, and
objectives.” Menkel-Meadow, supra note 7, at 93, Thus, in extreme cases, a failure to
be forthcoming, even though not in contravention of Rule 4.1(a), could constitute 2 vio-
lation of the lawyer"s duty to provide competent répresentation vnder Model Rule 1.1.
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The inquirer deposed an 18 year old'wom‘an (the “witness"). The witness is not a party
to the litigation, nor Is she represented. Her testimony is helpful to the party adverse o
the inquirer's client.

During the course of the deposition, the witness revealed that she has “Facebook” and
“Myspace” accounts. Having such actounts permits a user like the witness to create
personal "pages” on which he or she posts information on any topic, sometimes
including highly personal information. Access to the pages of the user is limited fo
persons who obtain the user's permission, which permission is obtained after the user is
approached on line by the person seeking access. The user can grant access to his or
her page with aimost no information about the person seeking access, or can ask for
detailed information about the person seeking access before deciding whether to allow
access.

The inquirer believes that the pages maintained by the witness may contain information
relevant to the matter in which the 'witness was deposed, and that could be used o
impeach the witness'’s testimony should she testify at trial. The inquirer did not ask the
witness to reveal the contents of her pages, either by permitting access to them on line
or otherwise. He has, however, either himself or through agents, visited Facebook and
Myspace and attempted to access both accounts. When that was done, it was found
that access to the pages can be obtained only by the witness’s permission, as
discussed in detaill above.

The inquirer states that based on what he saw in trying to access the pages, he has
determined that the witness tends to allow access to anyone who asks (although it is
not clear how he could know that), and states that he does not know if the witness
would allow access to him if he asked her directly to do so.

The inquirer proposes to ask a third person, someone whose name {he witness will not
recognize, to go to the Facebook and Myspace websites, contact the witness and seek
to “friend” her, to obtain access to thé information on the pages. The third person
would state only truthful information, for example, his or her true name, but wouid not
reveal that he or she is affiliated with the lawyer or the true purpose for which he or she
is seeking access, namaely, to provide the information posted on the pages to a lawyer
for possible use antagonistic to the witness, If the witness allows access, the third
person would then provide the information posted on the pages to the inquirer who
would evaluate it for possible use in the litigation.

@2009 The Philadelphia Bar Associstion ' 1
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The inquirer asks the Committee’s view as to whether the proposed course of conduct
is permissible under the Rules of Professional Conduct, and whether he may use the
information obtained from the pages if access is allowed.

Several Pennsyivania Rules of Professional Conduct (the "Rules”) are implicated
in this inquiry. ‘

Rule 5.3. Responsibilities Regarding Nonlawyer Assistants provides in part that,
With respect to a nonlawyer employed or retained by or associated with a lawyer:...

(¢) alawyer shall be responsible for conduct of such a person that would be a violation
of the Rules of Professional Conduct if engaged in by a lawyer ift

(1) the lawyer orders or, with the knowledge of the specific conduct,
ratifies the conduct involved; ... _

Since the proposed course of conduct involves a third person, the first issue that must
be addressed is the degree to which the lawyer is responsible under the Rules for the

conduct of that third person. The fact that the actual interaction with the witness would
be undertaken by a third party whio, the committee assumes, is not a lawyer does not

insulate the inquirer from ethical responsibility for the conduct.

The Committee cannot say that the lawyer is literally "ordering” the conduct that would
be done by the third person. That might depend on whether the inquirer’s relationship
with the third person is such that he might require such conduct. But the inquirer plainly
is procuring the conduct, and, If it were undertaken, would be ratifying it with full
knowledge of its propriety or lack thereof, as evidenced by the fact that he wisely is
seeking guidance from this Cofhmittee. - Therefore, he is responsible for the conduct
under the Rules even if he is not himself engaging in the actual conduct that may viclate
arule, (Of course, if the third party is also a lawyer in the inquirer’s firm, then that
lawyer's conduct would itself be subject to the Rules, and the inquirer would also be
responsible for the third party's conduct under Rule 5.1, dealing with Responsibilities of
Partners, Managers and Supervisory Lawyers.) '

Rule 8.4. Misconduct provides in part that,
it is professional misconduct for a__i_e;wyer fo:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce another o do so, or do so through the acts of another; ...

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; ...
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Turning to the ethical substance of the inquiry, the Committee believes that the
proposed course of conduct contemplated by the inquirer would violate Rule 8.4(c)
because the planned communication by the third party with the witness is
deceptive. It omits a highly materia! fact, namely, that the third party who asks to
be allowed access fo the witness's pages is doing so only because he or she is
intent on obtaining information and sharing it with a lawyer foruse in a fawsuit to
impeach the testimony of the witness. The omission would purposefully conceal
that fact from the witness for the purpose of inducing the witness to allow access,
when she may not do so if she knew the third person was associated with the
inquirer and the true purpose of the access was to obtain information for the
purpose of impeaching her testimony.

The fact that the inquirer asserts he does not know if the witness would permit
access to him if he simply asked in forthright fashion does not remove the
deception. The inquirer could test that by simply asking the witness forthrightly for
access. That would not be deceptive and would of course be permissible.

Plainly, the reason for not doing so is that the inquirer is not sure that she will
allow access and wants o adopt an approach that will deal with her possible
refusal by deceiving her from the outset. In short, in the Committee’s view, the
possibility that the deception might not be necessary to obtain access does not
excuse it. T

The possibility or even the certainty that the witness would permit access to her pages
to a person not associated with the.inquirer who provided no more identifying
information than would be provided by the third person associated with the lawyer does
not change the Committee’s conclusion. Even if, by ailowing virtually all would-be
“friends” onto her FaceBook and MySpace pages, the witness is exposing herself to
risks like that in this case, excusing the deceit on that basis would be improper.
Deception Is deception, regardless of the victim's wariness in her interactions on the
internet and susceptibility to being déceived. The fact that access fo the pages may
readily be obtained by others who either are or are not deceiving the witness, and that
the witness is perhaps insufficiently wary of deceit by unknown internet users, does not
mean that deception at the direction of the inguirer is ethical.

The inquirer has suggested that his proposed conduct is similar to the common -
and ethical -- practice of videotaping the public conduct of a plaintiff in a personal injury
case to show that he or she is capable of performing physical acts he claims his injury
prevents, The Committee disagrees. In the video situation, the videographer simply
follows the subject and films hiim as he presents himself (o the public. The
videographer does not have fo ask to enter a private area to make the video. If he did,
then similar issues would be confronted, as for example, if the videographer took a
hidden camera and gained access to the inside of a house to make a video by
presenting himself as a utility worker.
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Rule 4.1. Truthfulness in Statements to Others provides in part that,
In the course of representing a clienta lawyer shall not knowingly:
(a) make a false statement of rﬁaterial fact or law to a third person; ...

The Commiitee believes that in addition to violating Rule 8.4c¢, the proposed conduct
constitutes the making of a false staterment of material fact to the witness and therefore
violates Rule 4.1 as well,

Furthermore, since the violative conduct would be done through the acts of another third
party, this would also be a violation of Rule 8.4a. "

The Committee is aware that there is controversy regarding the ethical propriety of a
lawyer engaging in certain kinds of investigative conduct that might be thought to be
deceitful. For example, the New York Lawyers' Association Committee on Professional
Ethics, in its Formal Opinion No. 737 (May, 2007), approved the use of deception, but
limited such use fo investigation of civil right or intellectual property right violations
where the lawyer believes a violation Is taking place ot is imminent, other means are not
available to obtain evidence and rights of third parties are not violated.

P rhe Comamites also considered the possibility that the proposed conduct would violate Rule 4.3,
Dealing with Unrepresented person, which provides in pari that

(&) In dealing on behalf of a client with a persen who is not represented
by counsel, a lawyer shall not state or imply that the lawyer Is
disinterested ... . .20 0 7

ER TR .
{c} When the lawyer knows or reasonably should know that the
unrepresented person misunderstands the lawyer’s role in the matier the
lawyer should make reasonable efforts to correct the misunderstanding.

Since the witness here is unrepresented this rule addresses the interactions between her and the
inquirer. However, the Committee does not believe that this rule is Implicated by this praposed course of
conduct. Rule 4.3 was intended to deal with situations where the unrepresented person with whom a
tawyer is dealing knows he or she is dealing with a lawyer, but is under a misapprehension as o the
lawyer's role or fack of disinterestedness, In such settings, the rule chligates the lawyer to insure that
unrepresented parties are nof misled on those matters. One might argue that the proposed course here
would violate this rule because if Is designed to induce the unrepresented person to think that the third
person with whom she was dealing is not'a lawyer at all (or lawyer's representativa), et alone the
lawyer's role or his Jack of disinterestedness. However, the Commitiee belleves that the predominating
issue here is the deception discussed above, and that that issus is properly addressed under Rule 8.4,

@©2009 The Philadelphia Bar Association . 4
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Elsewhere, some states have seemingly endorsed the absolute reach of Rule 8.4. In
People v. Pautler, 47 P. 3d 1175 (Colo. 2002), for example, the Colorado Supreme
Court held that no deception whatever is allowed, saying,

“Even noble motive does not warrant departure from the rules of Professional
Conduct. .. We reaffirm that members of our profession must adhere to the
highest moral and ethical standards. Those standards apply regardless of
motive. Purposeful deception by an attorney licensed in our state is intolerable,
even when undertaken as a part of attempting to secure the surrender of a
murder suspect. . . . Until a sufficiently compelling scenario presents itself and
convinces us our interpretation of Colo. RPC 8.4(c) is too rigid, we stand resolute
against any suggestion that licensed attorneys in our state may deceive or lie or
misrepresent, regardless of their reasons for doing so. “ The opinion can be
found at htto://www.cobar.org/opinions/opinion.cfm?opinionid=627 &courtid=2

The Oregon Supreme Court in In Re Gatti, 8 P3d 966 (Ore 2000), ruled that no
deception at all is permissible, by a private or a government lawyer, even
rejecting proposed carve-outs for government or civil rights investigations,
stating, o

“The Bar contends that whether there is or ought to be a prosecutorial or some
other exception to the disciplinary rules is not an issue in this case. Technically,
the Bar is correct. However, the issue lies at the heart of this case, and to ignore
it here would be to leave unresolved a matter that is vexing to the Bar,
government lawyers, and lawyers in the private practice of law. A clear answer
from this court regarding exceptions to the disciplinary rules is in order.,

As members of the Bar ourselves — some of whom have prior experience as
government lawyers and some of whom have prior experience in private practice -- this
court is aware that there are circumstances in which misrepresentations, often in the
form of false statements of fact. by those who investigate viclations of the law, are useful
means for uncovering unlawful and unfair practices, and that lawyers in both the public
and private sectors have refied on such tactics. However, . . . [flaithful adherence to the
wording of [the analog of Pennsylvania's Rule 8.4}, and this court's case law does not
permit recognition of an exception for any lawyer o engage in dishonesty, fraud, deceit,
misrepresentation, or false statements. In our view, this court should not create an
exception to the rules by judicial decree.” The opinion can be found at
hitp:/Avww.publications.oid.state.or.us/545801.him

Following the Gaffi ruling, OreQ'on’s Rule 8.4 was changed. It now provides:

“(a) Wis professional misconduct for a lawyer to: . . . (3) engage in conduct involving
dishonesty, fraud, deceit or misrepresentation that reflects adversely on the lawyer's
fitness to practice law. e
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{b) Notwithstanding paragraphs (a)(1), (3) and (4) and Rule 3.3{a)(1), it shall not be
professional misconduct for a lawyer to advise clients or others about or to supervise
lawful covert activity in the investigation of violations of civil or criminal law or
constitutional rights, provided the lawyer's conduct is otherwise in compliance with
these Rules of Professional Conduct. ‘Covert activity,’ as used in this rule, means an
effort to obtain information on unlawful activity through the use of misrepresentations
or other subterfuge. ‘Covert activity’ may be commenced by a lawyer or involve a
lawyer as an advisor or supervisor only when the lawyer in good faith believes there
is a reasonable possibility that unlawfu) activity has taken place, is taking place or will
take place in the foreseeable future. *

lowa has retained the old Rule 8.4, but adopted a comment interpreting the Rule to
permit the kind of exception allowed by Oregon.

The Committee also refers the reader to two law review articles collecting other
authorities on the issue. See Deception in Undercover Investigations: Conduct Based
v, Status Based Fthical Analysis, 32 Seattie Univ. L. Rev.123 (2008), and Ethical
Responsibilities of Lawyers for Deception by Undercover investigators arid
Discrimination Testers: An Analysis of the Provisions Prohibiting Misrepresentation
under Model Rules of Professional Conduct, 8 Georgstown Journal of Legal Ethics 791
(Summer 1995). v

Finally, the inquirer also requested the Committee’s opinion as to whether or not, if he
obtained the information in the manner described; he could use it in the litigation. The
Committee believes that issue is beyond the scope of its charge. If the inquirer
disregards the views of the Commitiee and obtains the information, or if he obtains itin
any other fashion, the question of whether or not the evidence would be usable either
by him or by subsequent counsel in the case is a matter of substantive and evideniiary
law to be addressed by the court.

CAVEAT: The foregoing opin’ié’n‘"is advisory only and is based upon the facts set forth
above. The opinion is not binding upon the Disciplinary Board of the Supreme Court of
Pennsylvania or any other Court. I carries only such weight as an appropriate
reviewing authority may choose fo'giveit. =
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THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK
COMMITTEE ON PROFESSIONAL ETHICS

FORMAL OPINION 2010-2

OBTAINING EVIDENCE
FROM SOCIAL NETWORKING WEBSITES

TOPIC: Lawyers obtaining information from social networking websites.

DIGEST: A lawyer may not attempt to gain access to a social networking website under
false pretenses, either directly or through an agent.

RULES: 4.1(a), 5.3(c)(1), 8.4(a) & (c)

QUESTION: May a lawyer, either directly or through an agent, contact an
unrepresented person through a social networking website and request permission to
access her web page to obtain information for use in litigation?

OPINION

Lawyers increasingly have turned to social networking sites, such as Facebook, Twitter
and YouTube, as potential sources of evidence for use in litigation.” In light of the
information regularly found on these sites, it is not difficult to envision a matrimonial
matter in which allegations of infidelity may be substantiated in whole or part by
postings on a Facebook wall.? Nor is it hard to imagine a copyright infringement case
that turns largely on the postings of certain allegedly pirated videos on YouTube. The
potential availability of helpful evidence on these internet-based sources makes them an
attractive new weapon in a lawyer's arsenal of formal and informal discovery devices.®
The prevalence of these and other social networking websites, and the potential

' Social networks are internet-based communities that individuals use to communicate with each other
and view and exchange information, including photographs, digital recordings and files. Users create a
profile page with personal information that other users may access online. Users may establish the level
of privacy they wish to employ and may limit those who view their profile page to “friends” — those who
have specifically sent a computerized request to view their profile page which the user has accepted.
Examples of currently popular social networks include Facebook, Twitter, MySpace and Linkedin.

% See, e.q., Stephanie Chen, Divorce attorneys catching cheaters on Facebook, June 1, 2010,
http://www.cnn.com/2010/TECH/social. media/06/01/facebook.divorce.lawyers/index.htmi?hpt=C2.

% See, e.q., Bass ex rel. Bass v. Miss Porter's School, No. 3:08cv01807, 2009 WL. 3724968, at *1-2 (D.
Conn. Oct. 27, 2009).
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benefits of accessing them to obtain evidence, present ethical challenges for attorneys
navigating these virtual worlds.

In this opinion, we address the narrow question of whether a lawyer, acting either alone
or through an agent such as a private investigator, may resort to trickery via the internet
to gain access to an otherwise secure social networking page and the potentially helpful
information it holds. In particular, we focus on an attorney's direct or indirect use of
affirmatively “deceptive” behavior to "friend" potential witnesses. We do so in light of,
among other things, the Court of Appeals’ oft-cited policy in favor of informal discovery.
See, e.g., Niesig v. Team |, 76 N.Y.2d 363, 372, 559 N.Y.S.2d 493, 497 (1990) (“[Tlhe
Appellate Division’s blanket rule closes off avenues of informal discovery of information
that may serve both the litigants and the entire justice system by uncovering relevant
facts, thus promoting the expeditious resolution of disputes.”); Muriel, Siebert & Co. v.
Intuit Inc., 8 N.Y.3d 506, 511, 836 N.Y.S.2d 527, 530 (2007) (“the importance of
informal discovery underlies our holding here”). It would be inconsistent with this policy
to flatly prohibit lawyers from engaging in any and all contact with users of social
networking sites. - Consistent with the policy, we conclude that an attorney or her agent
may use her real name and profile to send a “friend request” to obtain information from
an unrepresented person's social networking website without also disclosing the
reasons for making the request.* While there are ethical boundaries to such “friending,”
in our view they are not crossed when an attorney or investigator uses only truthful
information to obtain access to a website, subject to compliance with all other ethical
requirements. See, e.q., id., 8 N.Y.3d at 512, 836 N.Y.S.2d at 530 ("Counsel! must still
conform to all applicable ethical standards when conducting such [ex parte] interviews
[with opposing party’s former employee].” (citations omitted)).

The potential ethical pitfalls associated with social networking sites arise in part from the
informality of communications on the web. In that connection, in seeking access to an
individual's personal information, it may be easier to deceive an individual in the virtual
world than in the real world. For example, if a stranger made an unsolicited face-to-face
request to a potential witness for permission to enter the witness’s home, view the
witness's photographs and video files, learn the witness’s relationship status, religious
views and date of birth, and review the witness's personal diary, the witness almost
certainly would slam the door shut and perhaps even call the police.

In contrast, in the “virtual” world, the same stranger is more likely to be able to gain
admission to an individual's personal webpage and have unfettered access to most, if
not all, of the foregoing information. Using publicly-available information, an attorney or
her investigator could easily create a false Facebook profile listing schools, hobbies,

* The communications of a lawyer and her agents with parties known to be represented by counsel are
governed by Rule 4.2, which prohibits such communications unless the prior consent of the party’s lawyer
is obtained or the conduct is authorized by law. N.Y. Profl Conduct R. 4.2. The term "party” is generally
interpreted broadly to include “represented witnesses, potential witnesses and others with an interest or
right at stake, although they are not nominal parties.” N.Y. State 735 (2001). Cf. N.Y. State 843
(2010)(lawyers may access public pages of social networking websites maintained by any person,
including represented parties).
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interests, or other background information likely to be of interest to a targeted witness.
After creating the profile, the attorney or investigator could use it to make a “friend
request” falsely portraying the attorney or investigator as the witness's long lost
classmate, prospective employer, or friend of a friend. Many casual social network
users might accept such a “friend request” or even one less tailored to the background
and interests of the witness. Similarly, an investigator could e-mail a YouTube account
holder, falsely touting a recent digital posting of potential interest as a hook to ask to
subscribe to the account holder’s “channel” and view all of her digital postings. By
making the “friend request” or a request for access to a YouTube “channel,” the
investigator could obtain instant access to everything the user has posted and will post
in the future. In each of these instances, the “virtual” inquiries likely have a much
greater chance of success than if the attorney or investigator made them in person and
faced the prospect of follow-up questions regarding her identity and intentions. The
protocol on-line, however, is more limited both in substance and in practice. Despite the
common sense admonition not to “open the door” to strangers, social networking users
often do just that with a click of the mouse.

Under the New York Rules of Professional Conduct (the “Rules”), an attorney and those
in her employ are prohibited from engaging in this type of conduct. The applicable
restrictions are found in Rules 4.1 and 8.4(c). The latter provides that “[a] lawyer or law
firm shall not . . . engage in conduct involving dishonesty, fraud, deceit or
misrepresentation.” N.Y. Profl Conduct R. 8.4(c) (2010). And Rule 4.1 states that “[i]n
the course of representing a client, a lawyer shall not knowingly make a false statement
of fact or law to a third person.” Id. 4.1. We believe these Rules are violated whenever
an attorney “friends” an individual under false pretenses to obtain evidence from a
social networking website.

For purposes of this analysis, it does not matter whether the lawyer employs an agent,
such as an investigator, to engage in the ruse. As provided by Rule 8.4(a), “[a] lawyer
or law firm shall not . . . violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of another.” Id.
8.4(a). Consequently, absent some exception to the Rules, a lawyer’s investigator or
other agent also may not use deception to obtain information from the user of a social
networking website. See id. Rule 5.3(b)(1) (“A lawyer shall be responsible for conduct
of a nonlawyer employed or retained by or associated with the lawyer that would be a
violation of these Rules if engaged in by a lawyer, if . . . the lawyer orders or directs the
specific conduct or, with knowledge of the specific conduct, ratifies it . . . .").

We are aware of ethics opinions that find that deception may be permissible in rare
instances when it appears that no other option is available to obtain key evidence. See
N.Y. County 737 (2007) (requiring, for use of dissemblance, that “the evidence sought is
not reasonably and readily obtainable through other lawful means”); see also ABCNY
Formal Op. 2003-02 (justifying limited use of undisclosed taping of telephone
conversations to achieve a greater societal good where evidence would not otherwise
be available if lawyer disclosed taping). Whatever the utility and ethical grounding of

these limited exceptions -- a question we do not address here -- they are, at least in
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most situations, inapplicable to social networking websites. Because non-deceptive
means of communication ordinarily are available to obtain information on a social
networking page -- through ordinary discovery of the targeted individual or of the social
networking sites themselves -- trickery cannot be justified as a necessary last resort.”
For this reason we conclude that lawyers may not use or cause others to use deception
in this context.

Rather than engage in “trickery,” lawyers can -- and should -- seek information
maintained on social networking sites, such as Facebook, by availing themselves of
informal discovery, such as the truthful “friending” of unrepresented parties, or by using
formal discovery devices such as subpoenas directed to non-parties in possession of
information maintained on an individual's social networking page. Given the availability
of these legitimate discovery methods, there is and can be no justification for permitting
the use of deception to obtain the information from a witness on-line.®

Accordingly, a lawyer may not use deception to access information from a social

networking webpage. Rather, a lawyer should rely on the informal and formal discovery
procedures sanctioned by the ethical rules and case law to obtain relevant evidence.

September 2010

® Although a question of law beyond the scope of our reach, the Stored Communications Act, 18 U.S.C. §
2701(a)(1) et seq. and the Electronic Communications Privacy Act, 18 U.S.C. § 2510 et seq., among
others, raise questions as to whether certain information is discoverable directly from third-party service
providers such as Facebook. Counsel, of course, must ensure that her contemplated discovery comports
with applicable law.

® While we recognize the importance of informal discovery, we believe a lawyer or her agent crosses an
ethical line when she falsely identifies herself in a “friend request”. See, e.g., Niesig v. Team |, 76 N.Y.2d
363, 376, 559 N.Y.S.2d 493, 499 (1990) (permitting ex parte communications with certain employees);
Muriel Siebert, 8 N.Y.3d at 511, 836 N.Y.S.2d at 530 (“[T]he importance of informal discovery underlie[s]
our holding here that, so long as measures are taken to steer clear of privileged or confidential
information, adversary counsel may conduct ex parte interviews of an opposing party's former
employee.”).
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Opinion 843 (9/10/10)

Topic: Lawyer's access to public pages of another
party's social networking site for the purpose of
gathering information for client in pending
litigation.

Digest: A lawyer representing a client in pending
litigation may access the public pages of
another party's social networking website (such
as Facebook or MySpace) for the purpose of
obtaining possible impeachment material for
use in the litigation.

Rules: 4.1;4.2;4.3;5.3(b)(1); 8.4(c)

QUESTION

1. May a lawyer view and access the Facebook or MySpace pages of a party other than
his or her client in pending litigation in order to secure information about that party for use in
the lawsuit, including impeachment material, if the lawyer does not “friend” the party and
instead relies on public pages posted by the party that are accessible to all members in the
network?

OPINION

2. Social networking services such as Facebook and MySpace allow users to create an
online profile that may be accessed by other network members. Facebook and MySpace are
examples of external social networks that are available to all web users. An external social
network may be generic (like MySpace and Facebook) or may be formed around a specific
profession or area of interest. Users are able to upload pictures and create profiles of
themselves. Users may also link with other users, which is called “friending.” Typically, these
social networks have privacy controls that allow users to choose who can view their profiles or
contact them; both users must confirm that they wish to “friend” before they are linked and can
view one another’'s profiles. However, some social networking sites and/or users do not
require pre-approval to gain access to member profiles.

3. The question posed here has not been addressed previously by an ethics committee
interpreting New York’s Rules of Professional Conduct (the "Rules") or the former New York
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Lawyers Code of Professional Responsibility, but some guidance is available from outside
New York. The Philadelphia Bar Association's Professional Guidance Committee recently
analyzed the propriety of “friending” an unrepresented adverse witness in a pending lawsuit to
obtain potential impeachment material. See Philadelphia Bar Op. 2009-02 (March 2009). In
that opinion, a lawyer asked whether she could cause a third party to access the Facebook
and MySpace pages maintained by a witness to obtain information that might be useful for
impeaching the witness at trial. The witness’'s Facebook and MySpace pages were not
generally accessible to the public, but rather were accessible only with the witness's
permission (i.e., only when the witness allowed someone to “friend” her). The inquiring lawyer
proposed to have the third party “friend” the witness to access the witness’s Facebook and
MySpace accounts and provide truthful information about the third party, but conceal the
association with the lawyer and the real purpose behind “friending” the witness (obtaining
potential impeachment material).

4. The Philadelphia Professional Guidance Committee, applying the Pennsylvania Rules
of Professional Conduct, concluded that the inquiring lawyer could not ethically engage in the
proposed conduct. The lawyer’s intention to have a third party “friend” the unrepresented
witness implicated Pennsylvania Rule 8.4(c) (which, like New York’s Rule 8.4(c), prohibits a
lawyer from engaging in conduct involving “dishonesty, fraud, deceit or misrepresentation”);
Pennsylvania Rule 5.3(c)(1) (which, like New York's Rule 5.3(b)(1), holds a lawyer responsible
for the conduct of a nonlawyer employed by the lawyer if the lawyer directs, or with knowledge
ratifies, conduct that would violate the Rules if engaged in by the lawyer); and Pennsylvania
Rule 4.1 (which, similar to New York's Rule 4.1, prohibits a lawyer from making a false
statement of fact or law to a third person). Specifically, the Philadelphia Committee
determined that the proposed “friending” by a third party would constitute deception in violation
of Rules 8.4 and 4.1, and would constitute a supervisory violation under Rule 5.3 because the
third party would omit a material fact (i.e., that the third party would be seeking access to the
witness’s social networking pages solely to obtain information for the lawyer to use in the
pending lawsuit).

5. Here, in contrast, the Facebook and MySpace sites the lawyer wishes to view are
accessible to all members of the network. New York’s Rule 8.4 would not be implicated
because the lawyer is not engaging in deception by accessing a public website that is available
to anyone in the network, provided that the lawyer does not employ deception in any other way
(including, for example, employing deception to become a member of the network). Obtaining
information about a party available in the Facebook or MySpace profile is similar to obtaining
information that is available in publicly accessible online or print media, or through a
subscription research service such as Nexis or Factiva, and that is plainly permitted.’
Accordingly, we conclude that the lawyer may ethically view and access the Facebook and
MySpace profiles of a party other than the lawyer’s client in litigation as long as the party’s

" One of several key distinctions between the scenario discussed in the Philadelphia opinion and this opinion is that
the Philadelphia opinion concerned an unrepresented witnzess, whereas our opinion concerns a party — and this party
may or may not be represented by counsel in the litigation. If a lawyer attempts to “friend” a represented party in a
pending litigation, then the lawyer’s conduct is governed by Rule 4.2 (the “no-contact” rule), which prohibits a
lawyer from communicating with the represented party about the subject of the representation absent prior consent
from the represented party’s lawyer. If the lawyer attempts to “friend” an unrepresented party, then the lawyer’s
conduct is governed by Rule 4.3, which prohibits a lawyer from stating or implying that he or she is disinterested,
requires the lawyer to correct any misunderstanding as to the lawyer's role, and prohibits the lawyer from giving
legal advice other than the advice to secure counsel if the other party's interests are likely to conflict with those of
the lawyer's client. Our opinion does not address these scenarios.



profile is available to all members in the network and the lawyer neither “friends” the other
party nor directs someone else to do so.

CONCLUSION

6. A lawyer who represents a client in a pending litigation, and who has access to the
Facebook or MySpace network used by another party in litigation, may access and review the
public social network pages of that party to search for potential impeachment material. As long
as the lawyer does not "friend" the other party or direct a third person to do so, accessing the
social network pages of the party will not violate Rule 8.4 (prohibiting deceptive or misleading
conduct), Rule 4.1 (prohibiting false statements of fact or law), or Rule 5.3(b)(1) (imposing
responsibility on lawyers for unethical conduct by nonlawyers acting at their direction).

(76-09)



SDCBA Legal Ethics Opinion 2011-2
(Adopted by the San Diego County Bar Legal Ethics Committee May 24, 2011.)
I. FACTUAL SCENARIO

Attorney is representing Client, a plaintiff former employee in a wrongful
discharge action. While the matter is in its early stages, Attorney has by now received
former employer’s answer to the complaint and therefore knows that the former employer
is represented by counsel and who that counsel is. Attorney obtained from Client a list of
all of Client’s former employer’s employees. Attorney sends out a “friending”' request
to two high-ranking company employees whom Client has identified as being dissatisfied
with the employer and therefore likely to make disparaging comments about the
employer on their social media page. The friend request gives only Attorney’s name.
Attorney is concerned that those employees, out of concern for their jobs, may not be as
forthcoming with their opinions in depositions and intends to use any relevant
information he obtains from these social media sites to advance the interests of Client in
the litigation.

I1. QUESTION PRESENTED

Has Attorney violated his ethical obligations under the California Rules of
Professional Conduct, the State Bar Act, or case law addressing the ethical obligations of

attorneys?

I11. DISCUSSION

A. Applicability of Rule 2-100

California Rule of Professional Conduct 2-100 says, in pertinent part: “(A) While
representing a client, a member shall not communicate directly or indirectly about the
subject of the representation with a party the member knows to be represented by another
lawyer in the matter, unless the member has the consent of the other lawyer. (B) [A]
"party" includes: (1) An officer, director, or managing agent of a corporation . . . or (2)
an. . . employee of a . . .corporation . . . if the subject of the communication is any act or
omission of such person in connection with the matter which may be binding upon or
imputed to the organization for purposes of civil or criminal liability or whose statement
may constitute an admission on the part of the organization.” “Rule 2-100 is intended to
control communication between a member and persons the member knows fo be
represented by counsel unless a statutory scheme or case law will override the rule.”
(Rule 2-100 Discussion Note.)

' Quotation marks are dropped in the balance of this opinion for this now widely used
verb form of the term “friend™ in the context of Facebook.
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Similarly, ABA Model Rule 4.2 says: “In representing a client, a lawyer shall not
communicate about the subject of the representation with a person the lawyer knows to
be represented by another lawyer in the matter, unless the lawyer has the consent of the
other lawyer or is authorized to do so by law or a court order.” Comment 7 to ABA
Model Rule 4.2 adds: “In the case of a represented organization, this Rule prohibits
communications with a constituent of the organization who supervises, directs or
regularly consults with the organization’s lawyer concerning the matter or has authority
to obligate the organization with respect to the matter or whose act or omission in
connection with the matter may be imputed to the organization for purposes of civil or
criminal liability.”

1. Are the High-ranking Employees Represented Parties?

The threshold question is whether the high-ranking employees of the represented
corporate adversary are “parties” for purposes of this rule.

In Snider v. Superior Court (2003) 113 Cal.App.4™ 1187 (2003), a trade secrets
action, the Court of Appeal reversed an order disqualifying counsel for the defendant-
former sales manager for ex parte contact with plaintiff-event management company’s
current sales manager and productions director. The contacted employees were not
“managing agents” for purposes of the rule because neither “exercise[d] substantial
discretionary authority over decisions that determine organizational policy.” Supervisory
status and the power to enforce corporate policy are not enough. (ld. at 1209.) There
also was no evidence that either employee had authority from the company to speak
concerning the dispute or that their actions could bind or be imputed to the company
concerning the subject matter of the litigation. (Id. at 1211.)

The term *“high-ranking employee” suggests that these employees “exercise
substantial discretionary authority over decisions that determine organizational policy”
and therefore should be treated as part of the represented corporate party for purposes of
Rule 2-100. At minimum, the attorney should probe his client closely about the functions
these employees actually perform for the company-adversary before treating those high-
ranking employees as unrepresented persons.

2. Does a Friend request Constitute Unethical Ex Parte Contact with the
High-Ranking Employees?

Assuming these employees are represented for purposes of Rule 2-100, the critical
next question is whether a friend request is a direct or indirect communication by the
attorney to the represented party “about the subject of the representation.” When a
Facebook user clicks on the “Add as Friend” button next to a person’s name without
adding a personal message, Facebook sends a message to the would-be friend that reads:
“[Name] wants to be friends with you on Facebook.” The requester may edit this form
request to friend to include additional information, such as information about how the
requester knows the recipient or why the request is being made. The recipient, in turn,
my send a message to the requester asking for further information about him or her
before deciding whether to accept the sender as a friend.

A friend request nominally generated by Facebook and not the attorney is at least an
indirect ex parte communication with a represented party for purposes of Rule 2-100(A).
The harder question is whether the statement Facebook uses to alert the represented party



to the attorney’s friend request is a communication “about the subject of the
representation.” We believe the context in which that statement is made and the
attorney’s motive in making it matter. Given what results when a friend request is
accepted, the statement from Facebook to the would-be friend could just as accurately
read: “[Name] wants to have access to the information you are sharing on your Facebook
page.” If the communication to the represented party is motivated by the quest for
information about the subject of the representation, the communication with the
represented party is about the subject matter of that representation.

This becomes clearer when the request to friend, with all it entails, is transferred from
the virtual world to the real world. Imagine that instead of making a friend request by
computer, opposing counsel instead says to a represented party in person and outside of
the presence of his attorney: “Please give me access to your Facebook page so | can
learn more about you.” That statement on its face is no more “about the subject of the
representation” than the robo-message generated by Facebook. But what the attorney is
hoping the other person will say in response to that facially innocuous prompt is “Yes,
you may have access to my Facebook page. Welcome to my world. These are my
interests, my likes and dislikes, and this is what | have been doing and thinking recently.”

A recent federal trial court ruling addressing Rule 2-100 supports this textual
analysis. In U.S. v. Sierra Pacific Industries (E.D. Cal. 2010) 2010 WL 4778051, the
question before the District Court was whether counsel for a corporation in an action
brought by the government alleging corporate responsibility for a forest fire violated Rule
2-100 when counsel, while attending a Forest Service sponsored field trip to a fuel
reduction project site that was open to the public, questioned Forest Service employees
about fuel breaks, fire severity, and the contract provisions the Forest Service requires for
fire prevention in timber sale projects without disclosing to the employees that he was
seeking the information for use in the pending litigation and that he was representing a
party opposing the government in the litigation. The Court concluded that counsel had
violated the Rule and its reasoning is instructive. It was undisputed that defense counsel
communicated directly with the Forest Service employees, knew they were represented
by counsel, and did not have the consent of opposing counsel to question them. (2010
WL 4778051, *5.) Defense counsel claimed, however, that his questioning of the Forest
Service employees fell within the exception found in Rule 2-100(C)(1), permitting
“[cJommunications with a public officer. . .,” and within his First Amendment right to
petition the government for redress of grievances because he indisputably had the right to
attend the publicly open Forest Service excursion.

While acknowledging defense counsel’s First Amendment right to attend the tour
(id. at *5), the Court found no evidence that defense counsel’s questioning of the
litigation related questioning of the employees, who had no “authority to change a policy
or grant some specific request for redress that [counsel] was presenting,” was an exercise
of his right to petition the government for redress of grievances. (ld. at *6.) “Rather, the
facts show and the court finds that he was attempting to obtain information for use in the
litigation that should have been pursued through counsel and through the Federal Rules
of Civil Procedure governing discovery.” (Ibid., emphasis added.) Defense counsel’s
interviews of the Forest Service employees on matters his corporate client considered part
of the litigation without notice to, or the consent of, government counsel “strikes at . . .



the very policy purpose for the no contact rule.” (Ibid.) In other words, counsel’s motive
for making the contact with the represented party was at the heart of why the contact was
prohibited by Rule 2-100, that is, he was “attempting to obtain information for use in the

litigation,” a motive shared by the attorney making a friend request to a represented party
opponent.

The Court further concluded that, while the ABA Model Rule analog to California
Rule of Professional Conduct 2-100 was not controlling, defense counsel’s ex parte
contacts violated that rule as well. “Unconsented questioning of an opposing party’s
employees on matters that counsel has reason to believe are at issue in the pending
litigation is barred under ABA Rule 4.2 unless the sole purpose of the communication is
to exercise a constitutional right of access to officials having the authority to act upon or
decide the policy matter being presented. In addition, advance notice to the
government’s counsel is required.” (ld. at *7, emphasis added.) Thus, under both the
California Rule of Professional Conduct and the ABA Model Rule addressing ex parte
communication with a represented party, the purpose of the attorney’s ex parte
communication is at the heart of the offense.

The Discussion Note for Rule 2-100 opens with a statement that the rule is
designed to control communication between an attorney and an opposing party. The
purpose of the rule is undermined by the contemplated friend request and there is no
statutory scheme or case law that overrides the rule in this context. The same Discussion
Note recognizes that nothing under Rule 2-100 prevents the parties themselves from
communicating about the subject matter of the representation and “nothing in the rule
precludes the attorney from advising the client that such a communication can be made.”
(Discussion Note to Rule 2-100). But direct communication with an attorney is different.

3. Response to Objections

a) Objection 1: The friend request is not about the subject of the
representation because the request does not refer to the issues
raised by the representation.

It may be argued that a friend request cannot be “about the subject of the
representation” because it makes no reference to the issues in the representation. Indeed,
the friend request makes no reference to anything at all other than the name of the sender.
Such a request is a far cry from the vigorous ex parte questioning to which the
government employees were subjected by opposing counsel in U.S. v. Sierra Pacific
Industries.?

2 Sierra Pacific Industries also is factually distinguishable from the scenario addressed
here because it involved ex parte communication with a represented government party
opponent rather than a private employer. But that distinction made it harder to establish a
Rule 2-100 violation, not easier. That is because a finding of a violation of the rule had
to overcome the attorney’s constitutional right to petition government representatives.
Those rights are not implicated where an attorney makes ex parte contact with a private
represented party in an analogous setting, such as a corporate — or residential — open
house.



The answer to this objection is that as a matter of logic and language, the subject
of the representation need not be directly referenced in the query for the query to be
“about,” or concerning, the subject of the representation. The extensive ex parte
questioning of the represented party in Sierra Pacific Industries is different in degree, not
in kind, from an ex parte friend request to a represented opposing party. It is not
uncommon in the course of litigation or transactional negotiations for open-ended,
generic questions to impel the other side to disclose information that is richly relevant to
the matter. The motive for an otherwise anodyne inquiry establishes its connection to the
subject matter of the representation.

It is important to underscore at this point that a communication “about the subject
of the representation” has a broader scope than a communication relevant to the issues in
the representation, which determines admissibility at trial. (Bridgestone/Firestone, Inc. v.
Superior Court (1992) 7 Cal.App.4™ 1384, 1392.) In litigation, discovery is permitted
“regarding any matter, not privileged, that is relevant to the subject matter of the pending
matter. . ..” (Cal. Code Civ. Proc. § 2017.010.) Discovery casts a wide net. “For
discovery purposes, information should be regarded as ‘relevant to the subject matter’ if
it might reasonably assist a party in evaluating the case, preparing for trial, or facilitating
settlement thereof.” (Weil & Brown, Cal. Prac. Guide: Civ. Pro. Before Trial (The
Rutter Group 2010), 8C-1, 18:66.1, emphasis in the original, citations omitted.) The
breadth of the attorney’s duty to avoid ex parte communication with a represented party
about the subject of a representation extends at least as far as the breadth of the attorney’s
right to seek formal discovery from a represented party about the subject of litigation.
Information uncovered in the immediate aftermath of a represented party’s response to a
friend request at least “might reasonably assist a party in evaluating the case, preparing
for trial, or facilitating settlement thereof.” (lbid.) Similar considerations are transferable
to the transactional context, even though the rules governing discovery are replaced by
the professional norms governing due diligence.

In Midwest Motor Sports v. Arctic Cat Sales, Inc. (8" Cir. 2003) 347 F.3d 693,
Franchisee A of South Dakota sued Franchisor of Minnesota for wrongfully terminating
its franchise and for installing Franchisee B, also named as a defendant, in Franchisee A’s
place. A “critical portion” of this litigation was Franchisee A’s expert’s opinion that
Franchisee A had sustained one million dollars in damages as a result of the termination.
(Id. at 697.) Franchisor’s attorney sent a private investigator into both Franchisee A’s
and Franchisee B’s showroom to speak to, and surreptitiously tape record, their
employees about their sales volumes and sales practices. Among others to whom the
investigator spoke and tape-recorded was Franchisee B’s president.

The Eighth Circuit affirmed the trial court’s order issuing evidentiary sanctions
against Franchisor for engaging in unethical ex parte contact with represented parties.
The Court held that the investigator’s inquiry about Franchisee B’s sales volumes of
Franchisor’s machines was impermissible ex parte communication about the subject of
the representation for purposes of Model Rule 4.2, adopted by South Dakota. “Because
every [Franchisor machine] sold by [Franchisee B] was a machine not sold by



[Franchisee A], the damages estimate [by Franchisee A’s expert] could have been
challenged in part by how much [Franchisor machine] business [Franchisee B] was
actually doing.” (Id. at 697-698.) It was enough to offend the rule that the inquiry was
designed to elicit information about the subject of the representation; it was not necessary
that the inquiry directly refer to that subject.

Similarly, in the hypothetical case that frames the issue in this opinion, defense
counsel may be expected to ask plaintiff former employee general questions in a
deposition about her recent activities to obtain evidence relevant to whether plaintiff
failed to mitigate her damages. (BAJI 10.16.) That is the same information, among other
things, counsel may hope to obtain by asking the represented party to friend him and give
him access to her recent postings. An open-ended inquiry to a represented party in a
deposition seeking information about the matter in the presence of opposing counsel is
qualitatively no different from an open-ended inquiry to a represented party in cyberspace
seeking information about the matter outside the presence of opposing counsel. Yet one
is sanctioned and the other, as Midwest Motors demonstrated, is sanctionable.

b) Objection 2: Friending an represented opposing party is the same
as accessing the public website of an opposing party

The second objection to this analysis is that there is no difference between an
attorney who makes a friend request to an opposing party and an attorney suing a
corporation who accesses the corporation’s website or who hires an investigator to
uncover information about a party adversary from online and other sources of
information.

Not so. The very reason an attorney must make a friend request here is because
obtaining the information on the Facebook page, to which a user may restrict access, is
unavailable without first obtaining permission from the person posting the information on
his social media page. It is that restricted access that leads an attorney to believe that the
information will be less filtered than information a user, such as a corporation but not
limited to one, may post in contexts to which access is unlimited. Nothing blocks an
attorney from accessing a represented party’s public Facebook page. Such access
requires no communication to, or permission from, the represented party, even though the
attorney’s motive for reviewing the page is the same as his motive in making a friend
request. Without ex parte communication with the represented party, an attorney’s
motivated action to uncover information about a represented party does not offend Rule
2-100. But to obtain access to restricted information on a Facebook page, the attorney
must make a request to a represented party outside of the actual or virtual presence of
defense counsel. And for purposes of Rule 2-100, that motivated communication with
the represented party makes all the difference .2

® The Oregon Bar reached the same conclusion, but with limited analysis. Oregon State
Bar Formal Opinion No. 2005-164 concluded that a lawyer’s ex parte communications



The New York State Bar Association recently has reached the same conclusion.
(NYSBA Ethics Opinion 843 (2010).) The Bar concluded that New York’s prohibition
on attorney ex parte contact with a represented person does not prohibit an attorney from
viewing and accessing the social media page of an adverse party to secure information
about the party for use in the lawsuit as long as “the lawyer does not ‘friend’ the party
and instead relies on public pages posted by the party that are accessible to all members
in the network.” That, said the New York Bar, is “because the lawyer is not engaging in
deception by accessing a public website that is available to anyone in the network,
provided that the lawyer does not employ deception in any other way (including, for
example, employing deception to become a member of the network). Obtaining
information about a party available in the Facebook or MySpace profile is similar to
obtaining information that is available in publicly accessible online or print media, or
through a subscription research service such as Nexis or Factiva, and that is plainly
permitted. Accordingly, we conclude that the lawyer may ethically view and access the
Facebook and MySpace profiles of a party other than the lawyer’s client in litigation as
long as the party’s profile is available to all members in the network and the lawyer
neither “friends” the other party nor directs someone else to do so.”

C) Objection 3: The attorney-client privilege does not protect
anything a party posts on a Facebook page, even a page accessible
to only a limited circle of people.

The third objection to this analysis may be that nothing that a represented party
says on Facebook is protected by the attorney-client privilege. No matter how narrow the
Facebook user’s circle, those communications reach beyond “those to whom disclosure is
reasonably necessary for the transmission of the information or the accomplishment of
the purpose for which the [Facebook user’s] lawyer is consulted. . . .” (Evid. Code 8952,
defining *“confidential communication between client and lawyer.” Cf. Lenz v. Universal
Music Corp. (N.D. Cal. 2010) 2010 WL 4789099, holding that plaintiff waived the
attorney-client privilege over communications with her attorney related to her motivation
for bringing the lawsuit by e-mailing a friend that her counsel was very interested in
“getting their teeth” into the opposing party, a major music company.)

That observation may be true as far as it goes”, but it overlooks the distinct, though
overlapping purposes served by the attorney-client privilege, on the one hand, and the

with represented adversary via adversary’s website would be ethically prohibited.
“[W]ritten communications via the Internet are directly analogous to written
communications via traditional mail or messenger service and thus are subject to
prohibition pursuant to” Oregon’s rule against ex parte contact with a represented
person. If the lawyer knows that the person with whom he is communicating is a
represented person, “the Internet communication would be prohibited.” (Id. at pp. 453-
454.)

* There are limits to how far this goes in the corporate context where the attorney-client
privilege belongs to, and may be waived by, only the corporation itself and not by any
individual employee. According to section 128 and Comment c of the Restatement



prohibition on ex parte communication with a represented party, on the other. The
privilege is designed to encourage parties to share freely with their counsel information
needed to further the purpose of the representation by protecting attorney-client
communications from disclosure. “[T]he public policy fostered by the privilege seeks to
insure the right of every person to freely and fully confer and confide in one having
knowledge of the law, and skilled in its practice, in order that the former may have
adequate advice and a proper defense.” (Mitchell v. Superior Court (1984) 37 Cal.3d 591,
599, citation and internal quotation marks omitted.)

The rule barring ex parte communication with a represented party is designed to
avoid disrupting the trust essential to the attorney-client relationship. “The rule against
communicating with a represented party without the consent of that party's counsel
shields a party's substantive interests against encroachment by opposing counsel and
safeguards the relationship between the party and her attorney. . . . [T]he trust necessary
for a successful attorney-client relationship is eviscerated when the client is lured into
clandestine meetings with the lawyer for the opposition.” (U.S. v. Lopez (9" Cir. 1993) 4
F.3d 1455, 1459.) The same could be said where a client is lured into clandestine
communication with opposing counsel through the unwitting acceptance of an ex parte
friend request.

d) Objection 4: A recent Ninth Circuit ruling appears to hold that
Rule 2-100 is not violated by engaging in deceptive tactics to
obtain damaging information from a represented party.

Fourth and finally, objectors may argue that the Ninth Circuit recently has ruled
that Rule 2-100 does not prohibit outright deception to obtain information from a source.
Surely, then, the same rule does not prohibit a friend request which states only truthful
information, even if it does not disclose the reason for the request. The basis for this final
contention is U.S. v. Carona (9" Cir. 2011) 630 F.3d 917, 2011 WL 32581. In that case,
the question before the Court of Appeals was whether a prosecutor violated Rule 2-100
by providing fake subpoena attachments to a cooperating witness to elicit pre-indictment,
non-custodial incriminating statements during a conversation with defendant, a former
county sheriff accused of political corruption whose counsel had notified the government
that he was representing the former sheriff in the matter. “There was no direct
communications here between the prosecutors and [the defendant]. The indirect
communications did not resemble an interrogation. Nor did the use of fake subpoena
attachments make the informant the alter ego of the prosecutor.” (Id. at *5.) The Court
ruled that, even if the conduct did violate Rule 2-100, the district court did not abuse its
discretion in not suppressing the statements, on the ground that state bar discipline was
available to address any prosecutorial misconduct, the tapes of an incriminating
conversation between the cooperating witness and the defendant obtained by using the
fake documents. “The fact that the state bar did not thereafter take action against the
prosecutor here does not prove the inadequacy of the remedy. It may, to the contrary,

(Third) of the Law Governing Lawyers, the corporate attorney-client privilege may be
waived only by an authorized agent of the corporation.



suggest support for our conclusion that there was no ethical violation to begin with.” (Id.
at *6.)

There are several responses to this final objection. First, Carona was a ruling on
the appropriateness of excluding evidence, not a disciplinary ruling as such. The same is
true, however, of U.S. v. Sierra Pacific Industries, which addressed a party’s entitlement
to a protective order as a result of a Rule 2-100 violation. Second, the Court ruled that
the exclusion of the evidence was unnecessary because of the availability of state bar
discipline if the prosecutor had offended Rule 2-100. The Court of Appeals’ discussion
of Rule 2-100 therefore was dicta. Third, the primary reason the Court of Appeals found
no violation of Rule 2-100 was because there was no direct contact between the
prosecutor and the represented criminal defendant. The same cannot be said of an
attorney who makes a direct ex parte friend request to a represented party.

4, Limits of Rule 2-100 Analysis

Nothing in our opinion addresses the discoverability of Facebook ruminations
through conventional processes, either from the user-represented party or from Facebook
itself. Moreover, this opinion focuses on whether Rule 2-100 is violated in this context,
not the evidentiary consequences of such a violation. The conclusion we reach is limited
to prohibiting attorneys from gaining access to this information by asking a represented
party to give him entry to the represented party’s restricted chat room, so to speak,
without the consent of the party’s attorney. The evidentiary, and even the disciplinary,
consequences of such conduct are beyond the scope of this opinion and the purview of
this Committee. (See Rule 1-100(A): Opinions of ethics committees in California are
not binding, but “should be consulted by members for guidance on proper professional
guidance.” See also, Philadelphia Bar Association Professional Guidance Committee,
Opinion 2009-02, p. 6: If an attorney rejects the guidance of the committee’s opinion,
“the question of whether or not the evidence would be usable either by him or by
subsequent counsel in the case is a matter of substantive and evidentiary law to be
addressed by the court.” But see Cal. Prac. Guide Fed. Civ. Proc. Before Trial, Ch. 17-A,
17:15: “Some federal courts have imposed sanctions for violation of applicable rules of
professional conduct.” (citing Midwest Motor Sports, supra.))

B. Attorney Duty Not To Deceive

We believe that the attorney in this scenario also violates his ethical duty not to
deceive by making a friend request to a represented party’s Facebook page without
disclosing why the request is being made. This part of the analysis applies whether the
person sought to be friended is represented or not and whether the person is a party to the
matter or not.



ABA Model Rule 4.1(a) says: "In the course of representing a client a lawyer
shall not knowingly: (a) make a false statement of material fact or law to a third person. .
.” ABA Model Rule 8.4(c) prohibits “conduct involving dishonesty, fraud, deceit or
misrepresentation.” In Midwest Motor Sports, supra, the Eighth Circuit found that the
violations of the rule against ex parte contact with a represented party alone would have
justified the evidentiary sanctions that the district court imposed. (Midwest Motor Sports,
supra, 347 F.3d at 698.) The Court of Appeals also concluded, however, that
Franchisor’s attorney had violated 8.4(c) by sending a private investigator to interview
Franchisees’ employees “under false and misleading pretenses, which [the investigator]
made no effort to correct. Not only did [the investigator] pose as a customer, he wore a
hidden device that secretly recorded his conversations with” the Franchisees’ employees.
(1d., at 698-699.)°

Unlike many jurisdictions, California has not incorporated these provisions of the
Model Rules into its Rules of Professional Conduct or its State Bar Act. The provision
coming closest to imposing a generalized duty not to deceive is Business & Professions
Code section 6068(d), which makes it the duty of a California lawyer “[t]o employ, for
the purpose of maintaining the causes confided to him or her those means only as are
consistent with truth, and never seek to mislead the judge . . . by an artifice or false
statement of fact or law.” This provision is typically applied to allegations that an
attorney misled a judge, suggesting that the second clause in the provision merely
amplifies the first. (See e.g., Griffith v. State Bar of Cal. (1953) 40 Cal.2d 470.) But
while no authority was found applying the provision to attorney deception of anyone
other than a judicial officer, its language is not necessarily so limited. The provision is
phrased in the conjunctive, arguably setting forth a general duty not to deceive anyone
and a more specific duty not to mislead a judge by any false statement or fact or law. We
could find no authority addressing the question one way or the other.

> The New York County Bar Association approached a similar issue differently in
approving in “narrow” circumstances the use of an undercover investigator by non-
government lawyers to mislead a party about the investigator’s identity and purpose in
gathering evidence of an alleged violation of civil rights or intellectual property rights.
(NYCLA Comm. On Prof. Ethics Formal Op. 737, p. 1). The Bar explained that the kind
of deception of which it was approving “is commonly associated with discrimination and
trademark/copyright testers and undercover investigators and includes, but is not limited
to, posing as consumers, tenants, home buyers or job seekers while negotiating or
engaging in a transaction that is not by itself unlawful.” (Id. at p. 2.) The opinion
specifically “does not address whether a lawyer is ever permitted to make dissembling
statements himself or herself.” (1d. at p. 1.) The opinion also is limited to conduct that
does not otherwise violate New York’s Code of Professional Responsibility, “(including,
but not limited to DR 7-104, the ‘no-contact’ rule).” (Id. at p. 6.) Whatever the merits of
the opinion on an issue on which the Bar acknowledged there was “no nationwide
consensus” (id. at p. 5), the opinion has no application to an ex parte friend request made
by an attorney to a party where the attorney is posing as a friend to gather evidence
outside of the special kind of cases and special kind of conduct addressed by the New
York opinion.
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There is substantial case law authority for the proposition that the duty of an
attorney under the State Bar Act not to deceive extends beyond the courtroom. The State
Bar, for example, may impose discipline on an attorney for intentionally deceiving
opposing counsel. “It is not necessary that actual harm result to merit disciplinary action
where actual deception is intended and shown.” (Coviello v. State Bar of Cal. (1955) 45
Cal.2d 57, 65. See also Monroe v. State Bar of Cal. (1961) 55 Cal.2d 145, 152; Scofield
v. State Bar of Cal. (1965) 62 Cal.2d 624, 628.) “[U]nder CRPC 5-200 and 5-220, and
BP 6068(d), as officers of the court, attorneys have a duty of candor and not to mislead
the judge by any false statement of fact or law. These same rules of candor and
truthfulness apply when an attorney is communicating with opposing counsel.” (In re
Central European Industrial Development Co. (Bkrtcy. N.D. Cal. 2009) 2009 WL
779807, *6, citing Hallinan v. State Bar of Cal. (1948) 33 Cal.2d 246, 249.)

Regardless of whether the ethical duty under the State Bar Act and the Rules of
Professional Conduct not to deceive extends to misrepresentation to those other than
judges, the common law duty not to deceive indisputably applies to an attorney and a
breach of that duty may subject an attorney to liability for fraud. “[T]he case law is clear
that a duty is owed by an attorney not to defraud another, even if that other is an attorney
negotiating at arm’s length.” (Cicone v. URS Corp. (1986) 183 Cal.App.3d 194, 202.)

In Shafer v. Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone (2003) 107
Cal.App.4™ 54, 74, the Court of Appeal ruled that insured’s judgment creditors had the
right to sue insurer’s coverage counsel for misrepresenting the scope of coverage under
the insurance policy. The Shafer Court cited as authority, inter alia, Fire Ins. Exchange
v. Bell by Bell (Ind. 1994) 643 N.E.2d 310, holding that insured had a viable claim
against counsel for insurer for falsely stating that the policy limits were $100,000 when
he knew they were $300,000.

Similarly, in Vega v. Jones, Day, Reavis & Pogue (2004) 121 Cal.App.4™ 282, the
Court of Appeal held that an attorney, negotiating at arm’s length with an adversary in a
merger transaction was not immune from liability to opposing party for fraud for not
disclosing “toxic stock™ provision. “A fraud claim against a lawyer is no different from a
fraud claim against anyone else.” (Id. at 291.) “Accordingly, a lawyer communicating
on behalf of a client with a nonclient may not knowingly make a false statement of
material fact to the nonclient.” (lbid., citation omitted.) While a “casual expression of
belief” that the form of financing was “standard” was not actionable, active concealment
of material facts, such as the existence of a “toxic stock” provision, is actionable fraud.
(Id. at 291-294.)

If there is a duty not to deceive opposing counsel, who is far better equipped by
training than lay witnesses to protect himself against the deception of his adversary, the
duty surely precludes an attorney from deceiving a lay witness. But is it impermissible
deception to seek to friend a witness without disclosing the purpose of the friend request,
even if the witness is not a represented party and thus, as set forth above, subject to the
prohibition on ex parte contact? We believe that it is.

11



Two of our sister Bar Associations have addressed this question recently and
reached different conclusions. In Formal Opinion 2010-02, the Bar Association of the
City of New York’s Committee on Professional and Judicial Ethics considered whether
“a lawyer, either directly or through an agent, [may] contact an unrepresented person
through a social networking website and request permission to access her web page to
obtain information for use in litigation.” (Id., emphasis added.) Consistent with New
York’s high court’s policy favoring informal discovery in litigation, the Committee
concluded that “an attorney or her agent may use her real name and profile to send a
‘friend request’ to obtain information from an unrepresented person’s social networking
website without also disclosing the reasons for making the request.” In a footnote to this
conclusion, the Committee distinguished such a request made to a party known to be
represented by counsel. And the Committee further concluded that New York’s rules
prohibiting acts of deception are violated “whenever an attorney ‘friends’ an individual
under false pretenses to obtain evidence from a social networking website.” (1d.)

In Opinion 2009-02, the Philadelphia Bar Association Professional Guidance
Committee construed the obligation of the attorney not to deceive more broadly. The
Philadelphia Committee considered whether a lawyer who wishes to access the restricted
social networking pages of an adverse, unrepresented witness to obtain impeachment
information may enlist a third person, “someone whose name the witness will not
recognize,” to seek to friend the witness, obtain access to the restricted information, and
turn it over to the attorney. “The third person would state only truthful information, for
example, his or her true name, but would not reveal that he or she is affiliated with the
lawyer or the true purpose for which he or she is seeking access, namely, to provide the
information posted on the pages to a lawyer for possible use antagonistic to the witness.”
(Opinion 2009-02, p. 1.) The Committee concluded that such conduct would violate the
lawyer’s duty under Pennsylvania Rule of Professional Conduct 8.4 not to “engage in
conduct involving dishonesty, fraud, deceit or misrepresentation. . ..” The planned
communication by the third party

omits a highly material fact, namely, that the third party who asks to be
allowed access to the witness’s pages is doing so only because he or she
is intent on obtaining information and sharing it with a lawyer for use in
a lawsuit to impeach the testimony of the witness. The omission would
purposefully conceal that fact from the witness for the purpose of
inducing the witness to allow access, when she may not do so if she
knew the third person was associated with the [attorney] and the true
purpose of the access was to obtain information for the purpose of
impeaching her testimony.

(Id. at p. 2.) The Philadelphia opinion was cited approvingly in an April 2011 California
Lawyer article on the ethical and other implications of juror use of social media. (P.
McLean, “Jurors Gone Wild,” p. 22 at 26, California Lawyer, April 2011.)

We agree with the scope of the duty set forth in the Philadelphia Bar Association
opinion, notwithstanding the value in informal discovery on which the City of New York
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Bar Association focused. Even where an attorney may overcome other ethical objections
to sending a friend request, the attorney should not send such a request to someone
involved in the matter for which he has been retained without disclosing his affiliation
and the purpose for the request.

Nothing would preclude the attorney’s client himself from making a friend
reguest to an opposing party or a potential witness in the case. Such a request, though,
presumably would be rejected by the recipient who knows the sender by name. The only
way to gain access, then, is for the attorney to exploit a party’s unfamiliarity with the
attorney’s identity and therefore his adversarial relationship with the recipient. That is
exactly the kind of attorney deception of which courts disapprove.

IV. CONCLUSION

Social media sites have opened a broad highway on which users may post their
most private personal information. But Facebook, at least, enables its users to place
limits on who may see that information. The rules of ethics impose limits on how
attorneys may obtain information that is not publicly available, particularly from
opposing parties who are represented by counsel.

We have concluded that those rules bar an attorney from making an ex parte
friend request of a represented party. An attorney’s ex parte communication to a
represented party intended to elicit information about the subject matter of the
representation is impermissible no matter what words are used in the communication and
no matter how that communication is transmitted to the represented party. We have
further concluded that the attorney’s duty not to deceive prohibits him from making a
friend request even of unrepresented witnesses without disclosing the purpose of the
request. Represented parties shouldn’t have “friends” like that and no one — represented
or not, party or non-party — should be misled into accepting such a friendship. In our
view, this strikes the right balance between allowing unfettered access to what is public
on the Internet about parties without intruding on the attorney-client relationship of
opposing parties and surreptitiously circumventing the privacy even of those who are
unrepresented.
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TOPIC: Jury Research and Social Media

DIGEST: Attorneys may use social media websites for juror research as long as no
communication occurs between the lawyer and the juror as a result of the research.
Attorneys may not research jurors if the result of the research is that the juror will receive a
communication. If an attorney unknowingly or inadvertently causes a communication with a
juror, such conduct may run afoul of the Rules of Professional Conduct. The attorney must
not use deception to gain access to a juror's website or to obtain information, and third
parties working for the benefit of or on behalf of an attorney must comport with all the same
restrictions as the attorney. Should a lawyer learn of juror misconduct through otherwise
permissible research of a juror’'s social media activities, the lawyer must reveal the improper
conduct to the court.

RULES: 3.5(a)(4); 3.5(a)(5); 3.5(d); 8.4

Question: What ethical restrictions, if any, apply to an attorney’s use of social media
websites to research potential or sitting jurors?

OPINION
l. Introduction

Ex parte attorney communication with prospective jurors and members of a sitting jury has
long been prohibited by state rules of professional conduct (see American Bar Association
Formal Opinion 319 (“ABA 319")), and attorneys have long sought ways to gather
information about potential jurors during voir dire (and perhaps during trial) within these
proscribed bounds. However, as the internet and social media have changed the ways in
which we all communicate, conducting juror research while complying with the rule
prohibiting juror communication has become more complicated.

In addition, the internet appears to have increased the opportunity for juror misconduct, and
attorneys are responding by researching not only members of the venire but sitting jurors as
well. Juror misconduct over the internet is problematic and has even led to mistrials. Jurors
have begun to use social media services as a platform to communicate about a trial, during
the trial (see WSJ Law Blog (March 12, 2012), http://blogs.wsj.com/law/2012/03/12/jury-files
-the-temptation-of-twitter/), and jurors also turn to the internet to conduct their own out of
court research. For example, the Vermont Supreme Court recently overturned a child sexual
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assault conviction because a juror conducted his own research on the cultural significance
of the alleged crime in Somali Bantu culture. State v. Abdi, No. 2012-255, 2012 WL 231555
(Vt. Jan. 26, 2012). In a case in Arkansas, a murder conviction was overturned because a
juror tweeted during the trial, and in a Maryland corruption trial in 2009, jurors used
Facebook to discuss their views of the case before deliberations. (Juror's Tweets Upend
Trials, Wall Street Journal, March 2, 2012.) Courts have responded in various ways to this
problem. Some judges have held jurors in contempt or declared mistrials (see id.) and other
courts now include jury instructions on juror use of the internet. (See New York Pattern Jury
Instructions, Section lll, infra.)However, 79% of judges who responded to a Federal Judicial
Center survey admitted that “they had no way of knowing whether jurors had violated a
social-media ban.” (Juror’'s Tweets, supra.) In this context, attorneys have also taken it upon
themselves to monitor jurors throughout a trial.

Just as the internet and social media appear to facilitate juror misconduct, the same tools
have expanded an attorney’s ability to conduct research on potential and sitting jurors, and
clients now often expect that attorneys will conduct such research. Indeed, standards of
competence and diligence may require doing everything reasonably possible to learn about
the jurors who will sit in judgment on a case. However, social media services and websites
can blur the line between independent, private research and interactive, interpersonal
“communication.” Currently, there are no clear rules for conscientious attorneys to follow in
order to both diligently represent their clients and to abide by applicable ethical obligations.
This opinion applies the New York Rules of Professional Conduct (the “Rules”), specifically
Rule 3.5, to juror research in the internet context, and particularly to research using social

networking services and websites 1

The Committee believes that the principal interpretive issue is what constitutes a
“communication” under Rule 3.5. We conclude that if a juror were to (i) receive a “friend”
request (or similar invitation to share information on a social network site) as a result of an
attorney’s research, or (ii) otherwise to learn of the attorney’s viewing or attempted viewing
of the juror's pages, posts, or comments, that would constitute a prohibited communication if
the attorney was aware that her actions would cause the juror to receive such message or
notification. We further conclude that the same attempts to research the juror might
constitute a prohibited communication even if inadvertent or unintended. In addition, the
attorney must not use deception—such as pretending to be someone else—to gain access
to information about a juror that would otherwise be unavailable. Third parties working for
the benefit of or on behalf of an attorney must comport with these same restrictions (as it is
always unethical pursuant to Rule 8.4 for an attorney to attemﬁt to avoid the Rule by having
a non-lawyer do what she cannot). Finally, if a lawyer learns of juror misconduct through a
juror's social media activities, the lawyer must promptly reveal the improper conduct to the
court.
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Il. Analysis Of Ethical Issues Relevant To Juror Research

A. Prior Authority Regarding An Attorney’s Ability To Conduct Juror Research Over
Social Networking Websites

Prior ethics and judicial opinions provide some guidance as to what is permitted and
prohibited in social media juror research. First, it should be noted that lawyers have long
tried to learn as much as possible about potential jurors using various methods of
information gathering permitted by courts, including checking and verifying voir dire
answers. Lawyers have even been chastised for not conducting such research on potential
jurors. For example, in a recent Missouri case, a juror failed to disclose her prior litigation
history in response to a voir dire question. After a verdict was rendered, plaintiff's counsel
investigated the juror’s civil litigation history using Missouri’'s automated case record service
and found that the juror had failed to disclosure that she was previously a defendant in

several debt collection cases and a personal injury action.? Although the court upheld
plaintiff's request for a new trial based on juror nondisclosure, the court noted that “in light of
advances in technology allowing greater access to information that can inform a trial court
about the past litigation history of venire members, it is appropriate to place a greater
burden on the parties to bring such matters to the court’s attention at an earlier stage.”
Johnson v. McCullough, 306 S.W.3d 551, 558-59 (Mo. 2010). The court also stated that
“litigants should endeavor to prevent retrials by completing an early investigation.” /d.at 559.

Similarly, the Superior Court of New Jersey recently held that a trial judge “acted
unreasonably” by preventing plaintiff's counsel from using the internet to research potential
jurors during voir dire. During jury selection in a medical malpractice case, plaintiff's counsel
began using a laptop computer to obtain information on prospective jurors. Defense counsel
objected, and the trial judge held that plaintiff's attorney could not use her laptop during jury
selection because she gave no notice of her intent to conduct internet research during
selection. Although the Superior Court found that the trial court’s ruling was not prejudicial,
the Superior Court stated that “there was no suggestion that counsel’'s use of the computer
was in any way disruptive. That he had the foresight to bring his laptop computer to court,
and defense counsel did not, simply cannot serve as a basis for judicial intervention in the
name of ‘fairness’ or maintaining ‘a level playing field.” The ‘playing field’ was, in fact,
already ‘level’ because internet access was open to both counsel.” Carino v. Muenzen, A-
5491-08T1, 2010 N.J. Super. Unpub. LEXIS 2154, at *27 (N.J. Sup. Ct. App. Div. Aug. 30,

2010).2
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Other recent ethics opinions have also generally discussed attorney research in the social
media context. For example, San Diego County Bar Legal Ethics Opinion 2011-2 (*SDCBA
2011-2") examined whether an attorney can send a “friend request” to a represented party.
SDCBA 2011-2 found that because an attorney must make a decision to “friend” a party,
even if the “friend request [is] nominally generated by Facebook and not the attorney, [the
request] is at least an indirect communication” and is therefore prohibited by the rule against

ex parte communications with represented parties.* In addition, the New York State Bar
Association (“NYSBA”") found that obtaining information from an adverse party’s social
networking personal webpage, which is accessible to all website users, “is similar to
obtaining information that is available in publicly accessible online or print media, or through
a subscription research service as Niexi or Factiva and that is plainly permitted.” (NYSBA
Opinion 843 at 2) (emphasis added).

And most recently, the New York County Lawyers’ Association (“NYCLA") published a
formal opinion on the ethics of conducting juror research using social media. NYCLA Formal
Opinion 743 (“NYCLA 743") examined whether a lawyer may conduct juror research during
voir dire and trial using Twitter, Facebook and other similar social networking sites. NYCLA
743 found that it is “proper and ethical under Rule 3.5 for a lawyer to undertake a pretrial
search of a prospective juror’s social networking site, provided there is no contact or
communication with the prospective juror and the lawyer does not seek to ‘friend’ jurors,
subscribe to their Twitter accounts, send jurors tweets or otherwise contact them. During the
evidentiary or deliberation phases of a trial, a lawyer may visit the publicly available Twitter,
Facebook or other social networking site of a juror but must not ‘friend’ the juror, email, send
tweets or otherwise communicate in any way with the juror or act in any way by which the
juror becomes aware of the monitoring.” (NYCLA 743 at 4.) The opinion further noted the
importance of reporting to the court any juror misconduct uncovered by such research and
found that an attorney must notify the court of any impropriety “before taking any further
significant action in the case.” Id. NYCLA concluded that attorneys cannot use knowledge of
juror misconduct to their advantage but rather must notify the court.

As set forth below, we largely agree with our colleagues at NYCLA. However, despite the

guidance of the opinions discussed above, the question at the core of applying Rule 3.5 to
social media—what constitutes a communication—has not been specifically addressed, and

the Committee therefore analyzes this question below.

B. An Attorney May Conduct Juror Research Using Social Media Services And
Websites But Cannot Engage In Communication With A Juror

1. Discussion of Features of Various Potential Research Websites

Given the popularity and widespread usage of social media services, other websites and
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general search engines, it has become common for lawyers to use the internet as a tool to
research members of the jury venire in preparation for jury selection as well as to monitor
jurors throughout the trial. Whether research conducted through a particular service will
constitute a prohibited communication under the Rules may depend in part on, among other
things, the technology, privacy settings and mechanics of each service.

The use of search engines for research is already ubiquitous. As social media services have
grown in popularity, they have become additional sources to research potential jurors. As
we discuss below, the central question an attorney must answer before engaging in jury
research on a particular site or using a particular service is whether her actions will cause
the juror to learn of the research. However, the functionality, policies and features of social
media services change often, and any description of a particular website may well become
obsolete quickly. Rather than attempt to catalog all existing social media services and their
ever-changing offerings, policies and limitations, the Committee adopts a functional

definition .2

We understand “social media” to be services or websites people join voluntarily in order to
interact, communicate, or stay in touch with a group of users, sometimes called a “network.”
Most such services allow users to create personal profiles, and some allow users to post
pictures and messages about their daily lives. Professional networking sites have also
become popular. The amount of information that users can view about each other depends
on the particular service and also each user's chosen privacy settings. The information the
service communicates or makes available to visitors as well as members also varies.
Indeed, some services may automatically notify a user when her profile has been viewed,
while others provide notification only if another user initiates an interaction. Because of the
differences from service to service and the high rate of change, the Committee believes that
it is an attorney’s duty to research and understand the properties of the service or website
she wishes to use for jury research in order to avoid inadvertent communications.

2. What Constitutés a “Communication”?

Any research conducted by an attorney into a juror or member of the venire’s background or
behavior is governed in part by Rule 3.5(a)(4), which states: “a lawyer shall not . . . (4)
communicate or cause another to communicate with a member of the jury venire from which
the jury will be selected for the trial of a case or, during the trial of a case, with any member
of the jury unless authorized to do so by law or court order.” The Rule does not contain a
mens rea requirement; by its literal terms, it prohibits all communication, even if inadvertent.
Because of this, the application of Rule 3.5(a)(4) to juror research conducted over the
internet via social media services is potentially more complicated than traditional juror
communication issues. Even though the attorney’s purpose may not be to communicate
with a juror, but simply to gather information, social media services are often designed for
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the very purpose of communication, and automatic features or user settings may cause a
“communication” to occur even if the attorney does intend not for one to happen or know
that one may happen. This raises several ethical questions: is every visit to a juror’s social
media website considered a communication? Should the intent to research, not to
communicate, be the controlling factor? What are the consequences of an inadvertent or
unintended communications? The Committee begins its analysis by considering the
meaning of “communicate” and “communication,” which are not defined either in the Rule or

the American Bar Association Model Rules.®

Black’s Law Dictionary (9th Ed.) defines “communication” as: “1. The expression or
exchange of information by speech, writing, gestures, or conduct; the process of bringing an
idea to another's perception. 2. The information so expressed or exchanged.” The Oxford
English Dictionary defines “communicate” as: “To impart (information, knowledge, or the
like) (to a person; also formerly with); to impart the knowledge or idea of (something), to
inform a person of; to convey, express; to give an impression of, put across.” Similarly,
Local Rule 26.3 of the United States District Courts for the Southern and Eastern Districts of
New York defines “communication” (for the purposes of discovery requests) as: “the
transmittal of information (in the form of facts, ideas, inquiries or otherwise).”

Under the above definitions, whether the communicator intends to “impart” a message or
knowledge is seemingly irrelevant; the focus is on the effect on the receiver. Itis the
“transmission of,” “exchange of” or “process of bringing” information or ideas from one
person to another that defines a communication. In the realm of social media, this focus on
the transmission of information or knowledge is critical. A request or notification transmitted
through a social media service may constitute a communication even if it is technically
generated by the service rather than the attorney, is not accepted, is ignored, or consists of
nothing more than an automated message of which the “sender” was unaware. In each
case, at a minimum, the researcher imparted to the person being researched the knowledge
that he or she is being investigated.

3. An Attorney May Research A Juror Through Social Media Websites As Long As No
Communication Occurs

The Committee concludes that attorneys may use search engines and social media
services to research potential and sitting jurors without violating the Rules, as long as no
communication with the juror occurs. The Committee notes that Rule 3.5(a)(4) does not
impose a requirement that a communication be willful or made with knowledge to be
prohibited. In the social media context, due to the nature of the services, unintentional
communications with a member of the jury venire or the jury pose a particular risk. For
example, if an attorney views a juror’'s social media page and the juror receives an
automated message from the social media service that a potential contact has viewed her
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profile—even if the attorney has not requested the sending of that message or is entirely
unaware of it—the attorney has arguably “communicated” with the juror. The transmission of
the information that the attorney viewed the juror's page is a communication that may be
attributable to the lawyer, and even such minimal contact raises the specter of the improper
influence and/or intimidation that the Rules are intended to prevent. Furthermore, attorneys
cannot evade the ethics rules and avoid improper influence simply by having a non-attorney
with a name unrecognizable to the juror initiate communication, as such action will run afoul
of Rule 8.4 as discussed in Section I(C), infra.

Although the text of Rule 3.5(a)(4) would appear to make any “communication”—even one
made inadvertently or unknowingly—a violation, the Committee takes no position on
whether such an inadvertent communication would in fact be a violation of the Rules.
Rather, the Committee believes it is incumbent upon the attorney to understand the
functionality of any social media service she intends to use for juror research. If an attorney
cannot ascertain the functionality of a website, the attorney must proceed with great caution
in conducting research on that particular site, and should keep in mind the possibility that
even an accidental, automated notice to the juror could be considered a violation of Rule

3.5.

More specifically, and based on the Committee’s current understanding of relevant services,
search engine websites may be used freely for juror research because there are no
interactive functions that could allow jurors to learn of the attorney’s research or actions.
However, other services may be more difficult to navigate depending on their functionality
and each user’s particular privacy settings. Therefore, attorneys may be able to do some
research on certain sites but cannot use all aspects of the sites’ social functionality. An
attorney may not, for example, send a chat, message or “friend request” to a member of the
jury or venire, or take any other action that will transmit information to the juror because, if
the potential juror learns that the attorney seeks access to her personal information then
she has received a communication. Similarly, an attorney may read any publicly-available
postings of the juror but must not sign up to receive new postings as they are generated.
Finally, research using services that may, even unbeknownst to the attorney, generate a
message or allow a person to determine that their webpage has been visited may pose an
ethical risk even if the attorney did not intend or know that such a “communication” would be

generated by the website.

The Committee also emphasizes that the above applications of Rule 3.5 are meant as
examples only. The technology, usage and privacy settings of various services will likely
change, potentially dramatically, over time. The settings and policies may also be partially
under the control of the person being researched, and may not be apparent, or even
capable of being ascertained. In order to comply with the Rules, an attorney must therefore
be aware of how the relevant social media service works, and of the limitations of her
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knowledge. It is the duty of the attorney to understand the functionality and privacy settings
of any service she wishes to utilize for research, and to be aware of any changes in the
platforms’ settings or policies to ensure that no communication is received by a juror or

venire member.

C. An Attorney May Not Engage in Deception or Misrepresentation In Researching
Jurors On Social Media Websites

Rule 8.4(c), which governs all attorney conduct, prohibits deception and misrepresentation.”
In the jury research context, this rule prohibits attorneys from, for instance, misrepresenting
their identity during online communications in order to access otherwise unavailable
information, including misrepresenting the attorney’s associations or membership in a
network or group in order to access a juror's information. Thus, for example, an attorney
may not claim to be an alumnus of a school that she did not attend in order to view a juror’s
personal webpage that is accessible only to members of a certain alumni network.

Furthermore, an attorney may not use a third party to do what she could not otherwise do.
Rule 8.4(a) prohibits an attorney from violating any Rule “through the acts of another.” Using
a third party to communicate with a juror is deception and violates Rule 8.4(c), as well as
Rule 8.4(a), even if the third party provides the potential juror only with truthful information.
The attorney violates both rules whether she instructs the third party to communicate via a
social network or whether the third party takes it upon herself to communicate with a
member of the jury or venire for the attorney’s benefit. On this issue, the Philadelphia Bar
Association Professional Guidance Committee Opinion 2009-02 (“PBA 2009-02") concluded
that if an attorney uses a third party to “friend” a witness in order to access information, she
is guilty of deception because “[this action] omits a highly material fact, namely, that the
third party who asks to be allowed access to the witness’ pages is doing so only because
she is intent on obtaining information and sharing it with a lawyer for use in a lawsuit.” (PBA
2009-02 at 3.) New York City Bar Association Formal Opinion 2010-2 similarly held that a
lawyer may not gain access to a social networking website under false pretenses, either
directly or through an agent, and NYCLA 743 also noted that Rule 8.4 governs juror
research and an attorney therefore cannot use deception to gain access to a network or
direct anyone else to “friend” an adverse party. (NYCLA 743 at 2.) We agree with these
conclusions; attorneys may not shift their conduct or assignments to non-attorneys in order
to evade the Rules.

D. The Impact On Jury Service Of Attorney Use Of Social Media Websites For
Research

Although the Committee concludes that attorneys may conduct jury research using social
media websites as long as no “communication” occurs, the Committee notes the potential
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impact of jury research on potential jurors’ perception of jury service. It is conceivable that
even jurors who understand that many of their social networking posts and pages are public
may be discouraged from jury service by the knowledge that attorneys and judges can and
will conduct active research on them or learn of their online—albeit public—social lives. The
policy considerations implicit in this possibility should inform our understanding of the
applicable Rules.

In general, attorneys should only view information that potential jurors intend to be—and
make—public. Viewing a public posting, for example, is similar to searching newspapers for
letters or columns written by potential jurors because in both cases the author intends the
writing to be for public consumption. The potential juror is aware that her information and
images are available for public consumption. The Committee notes that some potential
jurors may be unsophisticated in terms of setting their privacy modes or other website
functionality, or may otherwise misunderstand when information they post is publicly
available. However, in the Committee’s view, neither Rule 3.5 nor Rule 8.4(c) prohibit
attorneys from viewing public information that a juror might be unaware is publicly available,
except in the rare instance where it is clear that the juror intended the information to be
private. Just as the attorney must monitor technological updates and understand websites
that she uses for research, the Committee believes that jurors have a responsibility to take
adequate precautions to protect any information they intend to be private.

E. Conducting On-Going Research During Trial

Rule 3.5 applies equally with respect to a jury venire and empanelled juries. Research
permitted as to potential jurors is permitted as to sitting jurors. Although there is, in light of
the discussion in Section Ill, infra, great benefit that can be derived from detecting instances
when jurors are not following a court’s instructions for behavior while empanelled,
researching jurors mid-trial is not without risk. For instance, while an inadvertent
communication with a venire member may result in an embarrassing revelation to a court
and a disqualified panelist, a communication with a juror during trial can cause a mistrial.
The Committee therefore re-emphasizes that it is the attorney’s duty to understand the
functionality of any social media service she chooses to utilize and to act with the utmost
caution.

lll. An Attorney Must Reveal Improper Juror Conduct to the Court

Rule 3.5(d) provides: “a lawyer shall reveal promptly to the court improper conduct by a
member of the venire or a juror, or by another toward a member of the venire or a juror or a
member of her family of which the lawyer has knowledge.” Although the Committee
concludes that an attorney may conduct jury research on social media websites as long as
“communication” is avoided, if an attorney learns of juror misconduct through such research,
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she must promptly® notify the court. Attorneys must use their best judgment and good faith
in determining whether a juror has acted improperly; the attorney cannot consider whether

the juror's improper conduct benefits the at’(omey.g

On this issue, the Committee notes that New York Pattern Jury Instructions (“PJI") now
include suggested jury charges that expressly prohibit juror use of the internet to discuss or
research the case. PJI 1:11 Discussion with Others - Independent Research states: “please
do not discuss this case either among yourselves or with anyone else during the course of
the trial. . . . It is important to remember that you may not use any internet service, such as
Google, Facebook, Twitter or any others to individually or collectively research topics
concerning the trial . . . For now, be careful to remember these rules whenever you use a
computer or other personal electronic device during the time you are serving as juror but
you are not in the courtroom.” Moreover, PJI 1:10 states, in part, “in addition, please do not
attempt to view the scene by using computer programs such as Goggle Earth. Viewing the
scene either in person or through a computer program would be unfair to the parties . . . .”
New York criminal courts also instruct jurors that they may not converse among themselves
or with anyone else upon any subject connected with the trial. NY Crim. Pro. §270.40
(McKinney’s 2002).

The law requires jurors to comply with the judge’s charge!® and courts are increasingly
called upon to determine whether jurors’ social media postings require a new trial. See, e.g.,
Smead v. CL Financial Corp., No. 06CC11633, 2010 WL 6562541 (Cal. Super. Ct. Sept. 15,
2010) (holding that juror’s posts regarding length of trial were not prejudicial and denying
motion for new trial). However, determining whether a juror’'s conduct is misconduct may be
difficult in the realm of social media. Although a post or tweet on the subject of the trial,
even if unanswered, can be considered a “conversation,” it may not always be obvious

whether a particular post is “connected with” the trial. Moreover, a juror may be permitted to

post a comment “about the fact [of] service on jury duty.”t!

IV. Post-Trial

In contrast to Rule 3.4(a)(4), Rule 3.5(a)(5) allows attorneys to communicate with a juror
after discharge of the jury. After the jury is discharged, attorneys may contact jurors and
communicate, including through social media, unless “(i) the communication is prohibited by
law or court order; (ii) the juror has made known to the lawyer a desire not to communicate;
(iii) the communication involves misrepresentation, coercion, duress or harassment; or (iv)
the communication is an attempt to influence the juror's actions in future jury service.” Rule
3.5(a)(5). For instance, NYSBA Opinion 246 found that “lawyers may communicate with
jurors concerning the verdict and case.” (NYSBA 246 (interpreting former EC 7-28; DR 7-
108(D).) The Committee concludes that this rule should also permit communication via
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social media services after the jury is discharged, but the attorney must, of course, comply
with all ethical obligations in any communication with a juror after the discharge of the jury.
However, the Committee notes that “it [is] unethical for a lawyer to harass, entice, or induce
or exert influence on a juror” to obtain information or her testimony to support a motion for a
new trial. (ABA 319.)

V. Conclusion

The Committee concludes that an attorney may research potential or sitting jurors using
social media services or websites, provided that a communication with the juror does not
occur. “Communication,” in this context, should be understood broadly, and includes not
only sending a specific message, but also any notification to the person being researched
that they have been the subject of an attorney’s research efforts. Even if the attorney does
not intend for or know that a communication will occur, the resulting inadvertent
communication may still violate the Rule. In order to apply this rule to social media websites,
attorneys must be mindful of the fact that a communication is the process of bringing an
idea, information or knowledge to another’s perception—including the fact that they have
been researched.In the context of researching jurors using social media services, an
attorney must understand and analyze the relevant technology, privacy settings and policies
of each social media service used for jury research. The attorney must also avoid engaging
in deception or misrepresentation in conducting such research, and may not use third
parties to do that which the lawyer cannot. Finally, although attorneys may communicate
with jurors after discharge of the jury in the circumstances outlined in the Rules, the attorney
must be sure to comply with all other ethical rules in making any such communication.

1. Rule 3.5(a)(4) states: “a lawyer shall not . . . (4) communicate or cause another to
communicate with a member of the jury venire from which the jury will be selected for the
trial of a case or, during the trial of a case, with any member of the jury unless authorized to
do so by law or court order.”

2. Missouri Rule of Professional Conduct 3.5 states: “A lawyer shall not: (a) seek to
influence a judge, juror, prospective juror, or other official by means prohibited by law; (b)
communicate ex parte with such a person during the proceeding unless authorized to do so
by law or court order.”
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3. The Committee also notes that the United States Attorney for the District of Maryland
recently requested that a court prohibit attorneys for all parties in a criminal case from
conducting juror research using social media, arguing that “if the parties were permitted to
conduct additional research on the prospective jurors by using social media or any other
outside sources prior to the in court voir dire, the Court’s supervisory control over the jury
selection process would, as a practical matter, be obliterated.” (Aug. 30, 2011 letter from R.
Rosenstein to Hon. Richard Bennet.) The Committee is unable to determine the court’s
ruling from the public file.

4. California Rule of Profession Conduct 2-100 states, in part: “(A) While representing a
client, a member shall not communicate directly or indirectly about the subject of the
representation with a party the member knows to be represented by another lawyer in the
matter, unless the member has the consent of the other lawyer.”

5. As of the date of this writing, May 2012, three of the most common social media services
are Facebook, LinkedIn and Twitter.

8. Although the New York City Bar Association Formal Opinion 2010-2 (“NYCBA 2010-2")
and SDCBA 2011-2 (both addressing social media “communication” in the context of the

“No Contact” rule) were helpful precedent for the Committee’s analysis, the Committee is
unaware of any opinion setting forth a definition of “communicate” as that term is used in

Rule 4.2 or any other ethics rule.

7. Rule 8.4 prohibits “conduct involving dishonesty, fraud, deceit or misrepresentation,” and
also states “a lawyer or law firm shall not: (a) violate or attempt to violate the Rules of
Professional Conduct, knowingly assist or induce another to do so, or do so through the
acts or another.” (Rule 8.4(c),(a).)

8. New York City Bar Association Formal Opinion 2012-1 defined “promptly” to mean “as
soon as reasonably possible.”

9. Although the Committee is not opining on the obligations of jurors (which is beyond the
Committee’s purview), the Committee does note that if a juror contacts an attorney, the
attorney must promptly notify the court under Rule 3.5(d).

10. People v. Clarke, 168 A.D.2d 686 (2d Dep’t 1990) (holding that jurors must comply with
the jury charge).

11. US v. Fumo, 639 F. Supp. 2d 544, 555 (E.D. Pa. 2009) aff'd, 655 F.3d 288 (3d Cir.
2011) (“[The juror's] comments on Twitter, Facebook, and her personal web page were
innocuous, providing no indication about the trial of which he was a part, much less her
thoughts on that trial. Her statements about the fact of her service on jury duty were not
prohibited. Moreover, as this Court noted, her Twitter and Facebook postings were nothing
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more than harmless ramblings having no prejudicial effect. They were so vague as to be
virtually meaningless. [Juror] raised no specific facts dealing with the trial, and nothing in
these comments indicated any disposition toward anyone involved in the suit.”) (internal

citations omitted).
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Formal Opinion 466 April 24, 2014
Lawyer Reviewing Jurors’ Internet Presence

Unless limited by law or court order, a lawyer may review a juror’s or potential juror’s
Internet presence, which may include postings by the juror or potential juror in advance
of and during a trial, but a lawyer may not communicate directly or through another with
a juror or potential juror.

A lawyer may not, either personally or through another, send an access request to a
Juror’s electronic social media. An access request is a communication to a juror asking
the juror for information that the juror has not made public and that would be the type of
ex parte communication prohibited by Model Rule 3.5(b).

The fact that a juror or a potential juror may become aware that a lawyer is reviewing
his Internet presence when a network setting notifies the juror of such does not constitute
a communication from the lawyer in violation of Rule 3.5(b).

In the course of reviewing a juror’s or potential juror’s Internet presence, if a lawyer
discovers evidence of juror or potential juror misconduct that is criminal or fraudulent,
the lawyer must take reasonable remedial measures including, if necessary, disclosure to
the tribunal.

The Committee has been asked whether a lawyer who represents a client in a
matter that will be tried to a jury may review the jurors’ or potential jurors’' presence on
the Internet leading up to and during trial, and, if so, what ethical obligations the lawyer
might have regarding information discovered during the review.

Juror Internet Presence

Jurors may and often will have an Internet presence through electronic social
media or websites. General public access to such will vary. For example, many blogs,
websites, and other electronic media are readily accessible by anyone who chooses to
access them through the Internet. We will refer to these publicly accessible Internet
media as “websites.”

For the purposes of this opinion, Internet-based social media sites that readily
allow account-owner restrictions on access will be referred to as “electronic social
media” or “ESM.” Examples of commonly used ESM at the time of this opinion include
Facebook, MySpace, LinkedIn, and Twitter. Reference to a request to obtain access to

1. Unless there is reason to make a distinction, we will refer throughout this opinion to jurors as
including both potential and prospective jurors and jurors who have been empaneled as members of a jury.

Tab L
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another’s ESM will be denoted as an “access request,” and a person who creates and
maintains ESM will be denoted as a “subscriber.”

Depending on the privacy settings chosen by the ESM subscriber, some
information posted on ESM sites might be available to the general public, making it
similar to a website, while other information is available only to a fellow subscriber of a
shared ESM service, or in some cases only to those whom the subscriber has granted
access. Privacy settings allow the ESM subscriber to establish different degrees of
protection for different categories of information, each of which can require specific
permission to access. In general, a person who wishes to obtain access to these protected
pages must send a request to the ESM subscriber asking for permission to do so. Access
depends on the willingness of the subscriber to grant permission.

This opinion addresses three levels of lawyer review of juror Internet presence:

1. passive lawyer review of a juror’s website or ESM that is available without
making an access request where the juror is unaware that a website or ESM has
been reviewed;

2. active lawyer review where the lawyer requests access to the juror’s ESM; and

3. passive lawyer review where the juror becomes aware through a website or ESM
feature of the identity of the viewer;

Trial Management and Jury Instructions

There is a strong public interest in identifying jurors who might be tainted by
improper bias or prejudice. There is a related and equally strong public policy in
preventing jurors from being approached ex parte by the parties to the case or their
agents. Lawyers need to know where the line should be drawn between properly
investigating jurors and improperly communicating with them.® In today’s Internet-
saturated world, the line is increasingly blurred.

2. The capabilities of ESM change frequently. The committee notes that this opinion does not
address particular ESM capabilities that exist now or will exist in the future. For purposes of this opinion,
key elements like the ability of a subscriber to control access to ESM or to identify third parties who review
a subscriber’s ESM are considered generically.

3. While this Committee does not take a position on whether the standard of care for competent
lawyer performance requires using Internet research to locate information about jurors that is relevant to the
jury selection process, we are also mindful of the recent addition of Comment [8] to Model Rule 1.1. This
comment explains that a lawyer “should keep abreast of changes in the law and its practice, including the
benefits and risks associated with relevant technology.” See also Johnson v. McCullough, 306 S.W.3d 551
(Mo. 2010) (lawyer must use “reasonable efforts” to find potential juror’s litigation history in Case.net,
Missouri’s automated case management system); N. H. Bar Ass’n, Op. 2012-13/05 (lawyers “have a
general duty to be aware of social media as a source of potentially useful information in litigation, to be
competent to obtain that information directly or through an agent, and to know how to make effective use-
of that information in litigation™); Ass’n of the Bar of the City of N. Y. Comm. on Prof’] Ethics, Formal
Op. 2012-2 (“Indeed, the standards of competence and diligence may require doing everything reasonably
possible to learn about jurors who will sit in judgment on a case.”).
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For this reason, we strongly encourage judges and lawyers to discuss the court’s
expectations concerning lawyers reviewing juror presence on the Internet. A court order,
whether in the form of a local rule, a standing order, or a case management order in a
particular matter, will, in addition to the applicable Rules of Professional Conduct,
govern the conduct of counsel.

Equally important, judges should consider advising jurors during the orientation
process that their backgrounds will be of interest to the litigants and that the lawyers in
the case may investigate their backgrounds, including review of their ESM and websites.”
If a judge believes it to be necessary, under the circumstances of a particular matter, to
limit lawyers’ review of juror websites and ESM, including on ESM networks where it is
possible or likely that the jurors will be notified that their ESM is being viewed, the judge
should formally instruct the lawyers in the case concerning the court’s expectations.

Reviewing Juror Internet Presence

If there is no court order governing lawyers reviewing juror Internet presence, we
look to the ABA Model Rules of Professional Conduct for relevant strictures and
prohibitions. Model Rule 3.5 addresses communications with jurors before, during, and
after trial, stating:

A lawyer shall not:

(a) seek to influence a judge, juror, prospective juror or other official by
means prohibited by law;

(b) communicate ex parte with such a person during the proceeding unless
authorized to do so by law or court order;
(c) communicate with a juror or prospective juror after discharge of the
jury if:

(1) the communication is prohibited by law or court order;

(2) the juror has made known to the lawyer a desire not to
communicate; or

(3) the communication involves misrepresentation, coercion,
duress or harassment . . .

Under Model Rule 3.5(b), a lawyer may not communicate with a potential juror
leading up to trial or any juror during trial unless authorized by law or court order. See,
e.g., In re Holman, 286 S.E.2d 148 (S.C. 1982) (communicating with member of jury
selected for trial of lawyer’s client was “serious crime” warranting disbarment).

4. Judges also may choose to work with local jury commissioners to ensure that jurors are advised
during jury orientation that they may properly be investigated by lawyers in the case to which they are
assigned. This investigation may include review of the potential juror’s Internet presence.
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A lawyer may not do through the acts of another what the lawyer is prohibited from
doing directly. Model Rule 8.4(a). See also In re Myers, 584 S.E.2d 357 (S.C. 2003)
(improper for prosecutor to have a lay member of his “jury selection team” phone venire
member’s home); ¢f. S.C. Ethics Op. 93-27 (1993) (lawyer “cannot avoid the proscription
of the rule by using agents to communicate improperly” with prospective jurors).

Passive review of a juror’s website or ESM, that is available without making an
access request, and of which the juror is unaware, does not violate Rule 3.5(b). In the
world outside of the Internet, a lawyer or another, acting on the lawyer’s behalf, would
not be engaging in an improper ex parte contact with a prospective juror by driving down
the street where the prospective juror lives to observe the environs in order to glean
publicly available information that could inform the lawyer’s jury-selection decisions.
The mere act of observing that which is open to the public would not constitute a
communicative act that violates Rule 3.5(b).”

It is the view of the Committee that a lawyer may not personally, or through another,
send an access request to a juror. An access request is an active review of the juror’s
electronic social media by the lawyer and is a communication to a juror asking the juror
for information that the juror has not made pubhc This would be the type of ex parte
communication prohibited by Model Rule 3.5(b).° This would be akin to dr1v1ng down
the juror’s street, stopping the car, getting out, and asking the juror for permission to look
inside the juror’s house because the lawyer cannot see enough when just driving past.

Some ESM networks have a feature that allows the juror to identify fellow members
of the same ESM network who have passively viewed the juror’s ESM. The details of
how this is accomplished will vary from network to network, but the key feature that is

5. Or. State Bar Ass’n, Formal Op. 2013-189 (“Lawyer may access publicly available information
[about juror, witness, and opposing party] on social networking website”); N.Y. Cnty. Lawyers Ass’n,
Formal Op. 743 (2011) (lawyer may search juror’s “publicly available” webpages and ESM); Ass’n of the
Bar of the City of N.Y. Comm. on Prof’} Ethics, supra note 3 (lawyer may use social media websites to
research jurors); Ky. Bar Ass’n, Op. E-434 (2012) (“If the site is “public,” and accessible to all, then there
does not appear to be any ethics issue.”). See also N.Y. State Bar Ass’n, Advisory Op. 843 (2010) (“A
lawyer representing a client in pending litigation may access the public pages of another party’s social
networking website (such as Facebook or MySpace) for the purpose of obtaining possible impeachment
material for use in the litigation”); Or. State Bar Ass’n, Formal Op. 2005-164 (“Accessing an adversary’s
public Web [sic] site is no different from reading a magazine or purchasing a book written by that
adversary”); N.H. Bar Ass’n, supra note 3 (viewing a Facebook user’s page or following on Twitter is not
communication if pages are open to all members of that social media site); San Diego Cnty. Bar Legal
Ethics Op. 2011-2 (opposing party’s public Facebook page may be viewed by lawyer).

6. See Or. State Bar Ass’n, supra note 5, fn. 2, (a “lawyer may not send a request to a juror to
access non-public personal information on a social networking website, nor may a lawyer ask an agent to
do $0”); N.Y. Cnty. Lawyers Ass’n, supra note 5 (“Significant ethical concerns would be raised by sending
a ‘friend request,” attempting to connect via LinkedIn.com, signing up for an RSS feed for a juror’s blog, or
‘following’ a juror’s Twitter account”); Ass’n of the Bar of the City of N.Y. Comm. on Prof’l Ethics, supra
note 3 (lawyer may not chat, message or send a “friend request” to a juror); Conn. Bar Ass’n, Informal Op.
2011-4 (friend request is a communication); Mo. Bar Ass’n, Informal Op. 2009-0003 (friend request is a
communication pursuant to Rule 4.2). But see N.H. Bar Ass’n, supra note 3 (lawyer may request access to
witness’s private ESM, but request must “correctly identify the lawyer . . . fand] ... inform the witness of
the lawyer’s involvement” in the matter); Phila. Bar Ass’n, Advisory Op. 2009-02 (lawyer may not use
deception to secure access to witness’s private ESM, but may ask the witness “forthrightly” for access).
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relevant to this opinion is that the juror-subscriber is able to determine not only that his
ESM is being viewed, but also the identity of the viewer. This capability may be beyond
the control of the reviewer because the notice to the subscriber is generated by the ESM
network and is based on the identity profile of the subscriber who is a fellow member of
the same ESM network.

Two recent ethics opinions have addressed this issue. The Association of the Bar of
the City of New York Committee on Professional Ethics, in Formal Opinion 2012-27,
concluded that a network-generated notice to the juror that the lawyer has reviewed the
Juror’s social media was a communication from the lawyer to a juror, albeit an indirect
one generated by the ESM network. Citing the definition of “communication” from
Black’s Law Dictionary (9" ed.) and other authority, the opinion concluded that the
message identifying the ESM viewer was a communication because it entailed “the
process of bringing an idea, information or knowledge to another’s perception—
including the fact that they have been researched.” While the ABCNY Committee found
that the communication would “constitute a prohibited communication if the attorney was
aware that her actions” would send such a notice, the Committee took “no position on
whether an inadvertent communication would be a violation of the Rules.” The New
York County Lawyers’ Association Committee on Professional Ethics in Formal Opinion
743 agreed with ABCNY’s opinion and went further explaining, “If a juror becomes
aware of an attorney’s efforts to see the juror’s profiles on websites, the contact may well
consist of an impermissible communication, as it might tend to influence the juror’s
conduct with respect to the trial.”® '

This Committee concludes that a lawyer who uses a shared ESM platform to
passively view juror ESM under these circumstances does not communicate with the
juror. The lawyer is not communicating with the juror; the ESM service is
communicating with the juror based on a technical feature of the ESM. This is akin to a
neighbor’s recognizing a lawyer’s car driving down the juror’s street and telling the juror
that the lawyer had been seen driving down the street.

Discussion by the trial judge of the likely practice of trial lawyers reviewing juror
ESM during the jury orientation process will dispel any juror misperception that a lawyer
is acting improperly merely by viewing what the juror has revealed to all others on the
same network. ‘

While this Committee concludes that ESM-generated notice to a juror that a lawyer
has reviewed the juror’s information is not communication from the lawyer to the juror,
the Committee does make two additional recommendations to lawyers who decide to
review juror social media. First, the Committee suggests that lawyers be aware of these
automatic, subscriber-notification features. By accepting the terms of use, the subscriber-
notification feature is not secret. As indicated by Rule 1.1, Comment 8, it is important for
a lawyer to be current with technology. While many people simply click their agreement
to the terms and conditions for use of an ESM network, a lawyer who uses an ESM
network in his practice should review the terms and conditions, including privacy

7. Ass’n of the Bar of the City of N.Y. Comm. on Prof’1 Ethics, supra, note 3.
8. N.Y. Caty. Lawyers’ Ass’n, supra note 5.
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features — which change frequently — prior to using such a network. And, as noted above,
jurisdictions differ on issues that arise when a lawyer uses social media in his practice.

Second, Rule 4.4(a) prohibits lawyers from actions “that have no substantial purpose
other than to embarrass, delay, or burden a third person . . .” Lawyers who review juror
social media should ensure that their review is purposeful and not crafted to embarrass,
delay, or burden the juror or the proceeding.

Discovery of Juror Misconduct

Increasingly, courts are instructing jurors in very explicit terms about the
prohibition against using ESM to communicate about their jury service or the pending
case and the prohibition against conducting personal research about the matter, including
research on the Internet. These warnings come because jurors have discussed trial issues
on ESM, solicited access to witnesses and litigants on ESM, not revealed relevant ESM
connections durin§ jury selection, and conducted personal research on the trial issues
using the Internet.

In 2009, the Court Administration and Case Management Committee of the
Judicial Conference of the United States recommended a model jury instruction that is
very specific about juror use of social media, mentioning many of the popular social
media by name.'® The recommended instruction states in part:

I know that many of you use cell phones, Blackberries, the internet and other tools
of technology. You also must not talk to anyone at any time about this case or use
these tools to communicate electronically with anyone about the case ... You
may not communicate with anyone about the case on your cell phone, through e-
mail, Blackberry, iPhone, text messaging, or on Twitter, through any blog or
website, including Facebook, Google+, My Space, LinkedIn, or YouTube. ...1
expect you will inform me as soon as you become aware of another juror’s
violation of these instructions.

These same jury instructions were provided by both a federal district court and
state criminal court judge during a three-year study on juries and social media. Their
research found that “jury instructions are the most effective tool to mitigate the risk of
juror misconduct through social media.”’' As a result, the authors recommend jury
instruction on social media “early and often” and daily in lengthy trials. 12

9. For a review of recent cases in which a juror used ESM to discuss trial proceedings and/or used
the Internet to conduct private research, read Hon. Amy J. St. Eve et al., More from the #Jury Box: The
Latest on Juries and Social Media, 12 Duke Law & Technology Review no. 1, 69-78 (2014), available at
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1247&context=dltr.

10. Judicial Conference Committee on Court Administration and Case Management, Proposed
Model Jury Instructions: The Use of Electronic Technology to Conduct Research on or Communicate
about a Case, USCOURTS.GOV (June  2012), http://www.uscourts.gov/uscourts/News/2012/jury-
instructions.pdf.

11. Id. at 66.

12. Id. at 87.
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Analyzing the approximately 8% of the jurors who admitted to being “tempted” to
communicate about the case using social media, the judges found that the jurors chose
not to talk or write about the case because of the specific jury instruction not to do so.

While juror misconduct via social media itself is not the subject of this Opinion,
lawyers reviewing juror websites and ESM may become aware of misconduct. Model
Rule 3.3 and its legislative history make it clear that a lawyer has an obligation to take
remedial measures including, if necessary, informing the tribunal when the lawyer
discovers that a juror has engaged in criminal or fraudulent conduct related to the
proceeding. But the history is muddled concerning whether a lawyer has an affirmative
obligation to act upon learning that a juror has engaged in improper conduct that falls
short of being criminal or fraudulent.

Rule 3.3 was amended in 2002, pursuant to the ABA Ethics 2000 Commission’s
proposal, to expand on a lawyer’s previous obligation to protect a tribunal from criminal
or fraudulent conduct by the lawyer’s client to also include such conduct by any person.

Model Rule 3.3(b) reads:

(b) A lawyer who represents a client in an adjudicative proceeding and
who knows that a person intends to engage, is engaging or has engaged in
criminal or fraudulent conduct related to the proceeding shall take
reasonable remedial measures including, if necessary, disclosure to the
tribunal.

Comment [12] to Rule 3.3 provides:

Lawyers have a special obligation to protect a tribunal against criminal or
fraudulent conduct that undermines the integrity of the adjudicative
process, such as bribing, intimidating or otherwise unlawfully
communicating with a witness, juror, court official or other participant in
the proceeding, unlawfully destroying or concealing documents or other
evidence or failing to disclose information to the tribunal when required
by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable
remedial measures, including disclosure if necessary, whenever the lawyer
knows that a person, including the lawyer’s client, intends to engage, is
engaging or has engaged in criminal or fraudulent conduct related to the
proceeding.

Part of Ethics 2000’s stated intent when it amended Model Rule 3.3 was to
incorporate provisions from Canon 7 of the ABA Model Code of Professional

13. Ethics 2000 Commission, Model Rule 3.3: Candor Toward the Tribunal, AMERICAN BAR
ASSOCIATION,
http://www.americanbar.org/groups/professional_responsibility/policy/ethics_2000_commission/e2k rule3
3.html (last visited Apr. 18, 2014).
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Responsibility (Model Code) that had placed an affirmative duty upon a lawyer to notify
the court upon learning of juror misconduct:

This new provision incorporates the substance of current paragraph (a)(2),
as well as ABA Model Code of Professional Responsibility DR 7-
102(B)(2) (“A lawyer who receives information clearly establishing that a
person other than the client has perpetrated a fraud upon a tribunal shall
promptly reveal the fraud to the tribunal”) and DR 7-108(G) (“A lawyer
shall reveal promptly to the court improper conduct by a venireperson or
juror, or by another toward a venireperson or juror or a member of the
venireperson’s or juror’s family, of which the lawyer has knowledge”).
Reporter’s Explanation of Changes, Model Rule 3.3. 1

However, the intent of the Ethics 2000 Commission expressed above to
incorporate the substance of DR 7-108(G) in its new subsection (b) of Model Rule 3.3
was never carried out. Under the Model Code’s DR 7-108(G), a lawyer knowing of
“improper conduct” by a juror or venireperson was required to report the matter to the
tribunal. Under Rule 3.3(b), the lawyer’s obligation to act arises only when the juror or
venireperson engages in conduct that is fraudulent or criminal.”> While improper conduct
was not defined in the Model Code, it clearly imposes a broader duty to take remedial
action than exists under the Model Rules. The Committee is constrained to provide
guidance based upon the language of Rule 3.3(b) rather than any expressions of intent in
the legislative history of that rule.

By passively viewing juror Internet presence, a lawyer may become aware of a
juror’s conduct that is criminal or fraudulent, in which case, Model Rule 3.3(b) requires
the lawyer to take remedial measures including, if necessary, reporting the matter to the
court. But the lawyer may also become aware of juror conduct that violates court
instructions to the jury but does not rise to the level of criminal or fraudulent conduct,
and Rule 3.3(b) does not prescribe what the lawyer must do in that situation. While
considerations of questions of law are outside the scope of the Committee’s authority,
applicable law might treat such juror activity as conduct that triggers a lawyer’s duty to
take remedial action including, if necessary, reporting the juror’s conduct to the court
under current Model Rule 3.3(b).'®

14. Ethics 2000 Commission, Model Rule 3.3 Reporter’s Explanation of Changes, AMERICAN BAR
ASSOCIATION,
http://www.americanbar.org/groups/professional_responsibility/policy/ethics_2000_commission/e2k_rule3
3rem.html (last visited Apr. 18, 2014).

15. Compare MODEL RULES OF PROF’L CONDUCT R. 3.3(b) (2002) to N.Y. RULES OF PROF’L
CONDUCT, R. 3.5(d) (2013) (“a lawyer shall reveal promptly to the court improper conduct by a member of
the venire or a juror....”).

16. See, e.g., U.S. v. Juror Number One, 866 F.Supp.2d 442 (E.D. Pa. 2011) (failure to follow jury
instructions and emailing other jurors about case results in criminal contempt). The use of criminal
contempt remedies for disregarding jury instructions is not confined to improper juror use of ESM. U.S. v.
Rowe, 906 F.2d 654 (11th Cir. 1990) (juror held in contempt, fined, and dismissed from jury for violating
court order to refrain from discussing the case with other jurors until after jury instructions delivered).
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While any Internet postings about the case by a juror during trial may violate
court instructions, the obligation of a lawyer to take action will depend on the lawyer’s
assessment of those postings in light of court instructions and the elements of the crime
of contempt or other applicable criminal statutes. For example, innocuous postings about
jury service, such as the quality of the food served at lunch, may be contrary to judicial
instructions, but fall short of conduct that would warrant the extreme response of finding
a juror in criminal contempt. A lawyer’s affirmative duty to act is triggered only when the
juror’s known conduct is criminal or fraudulent, including conduct that is criminally
contemptuous of court instructions. The materiality of juror Internet communications to
the integrity of the trial will likely be a consideration in determining whether the juror has
acted criminally or fraudulently. The remedial duty flowing from known criminal or
fraudulent juror conduct is triggered by knowledge of the conduct and is not preempted
by a lawyer’s belief that the court will not choose to address the conduct as a crime or
fraud.

Conclusion

In sum, a lawyer may passively review a juror’s public presence on the Internet,
but may not communicate with a juror. Requesting access to a private area on a juror’s
ESM is communication within this framework.

The fact that a juror or a potential juror may become aware that the lawyer is
reviewing his Internet presence when an ESM network setting notifies the juror of such
review does not constitute a communication from the lawyer in violation of Rule 3.5(b).

If a lawyer discovers criminal or fraudulent conduct by a juror related to the
proceeding, the lawyer must take reasonable remedial measures including, if necessary,
disclosure to the tribunal.
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