Medicare Reporting: Navigating the Labyrinth of Regulations
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Welcome! The Webinar will begin promptly at 12:00 pm CDT. Please read and
follow the below instructions:

*  For you information, this Webinar presentation is being recorded.
» If you have not already done so, please join the conference call.
*  Mute your phone line. If you do not have a mute button or are on a cell phone, press *1 to mute your phone.

» If you are on a conference phone, please move all cellular or wireless devices away from the conference phone
to avoid audio interference.

» If you have questions during the presentation, you may utilize the Q&A pod on the upper-right-hand side of
your screen. You may type questions here and it will be sent to the presenter for response. If your question is not

answered during the presentation, our presenter will answer questions at the end of the webinar.

*  Visit the “Files” pod in the lower-right-hand corner of the screen if you would like to download a copy of this
PowerPoint presentation.
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Medicare is Created

Medicare created through the Social
Security Act of 1965.

As of 1965,
Medicare is
primarily
responsible for
funding
medical
services for

_ : Medicare
S —C i beneficiaries.
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Who is a Medicare Recipient?

2. Ifyou are under age 65,

1. Age 65 and over - Most people qualify for
Medicare beginning at age 65.

you will qualify for
Medicare if:

You have End Stage
Renal Disease (ESRD),
or

You have received
Social Security
Disability Income
(SSDI) payments for 24
months (or in the first
month of disability for
ALS ("Lou Gehrig's
Disease")).




Medicare Secondary Payer (“MSP”) Act

In 1980, Congress passed the MSP Act.
42 U.S.C. § 1395y.
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Its primary purpose was to make

Medicare the secondary payer to

certain primary plans, including

liability insurers and self-insured
entities.

Passed (1980)
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Medicare would no longer be first in line to
pay for medical services given the growing
numbers of baby boomers.



Medicare, Medicaid, and SCHIP Extension
Act ("MMSEA”) Passed (2007)

This ushers in a whole new
expectation of reporting as it
requires primary plans,
including liability insurers
and self-insured entities, to
report settlements and

judgments made to Medicare
In 2007, Congress beneficiaries.

passed the MMSEA.

Prior to this, it was the beneficiary’s and his/her
attorney’s responsibility to reimburse and protect
Medicare’s interest. The MMSEA expands that
obligation to ensure greater compliance through
subjecting industry to $$$ fines.




Overview of Section 111 of the MMSEA

Adds mandatory reporting requirements with respect to Medicare !
beneficiaries who receive settlements, judgments, awards or other
payment from liability insurance (including self-insurance), no-fault
insurance, or workers’ compensation.

References:

The statutory language (42 U.S.C. 1395y(b)(8)) for the
liability insurance (including self-insurance), no-fault

insurance, and workers’ compensation provisions can
be found in the NGHP User Guide Appendices Chapter
(Appendix G).

See CMS MMSEA home page:
http://www.cms.gov/Medicare/Coordination-of-Benefits-
and-Recovery/Mandatory-Insurer-Reporting-For-Non-
Group-Health-Plans/Overview.html|

CMS
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Who Must Report a Medicare Settlement
under Section 111 of the MMSEA?

e "[A]n applicable plan.”

e "[T]he term "applicable plan' means the
following laws, plans, or other arrangements,
including the fiduciary or administrator for such

law, plan, or arrangement:

(i) Liability insurance (including self-
insurance).

(ii) No-fault insurance.

(iii) Workers' compensation laws or plans.”

e See 42 U.S.C. 1395y(b)(8)(F).




What Must Be Reported under Section 111
of the MMSEA?

The identity of a Medicare beneficiary whose illness, injury, incident, or accident was
at issue as well as such other information specified by the Secretary of Health and
Human Services (HHS) to enable an appropriate determination concerning
coordination of benefits, including any applicable CMS lien recovery claim.




In a form and manner,  When/How Reporting Must be Done under

including frequency, Section 111 of the MMSEA?
specified by the
Secretary of HHS.

Submissions will be in an electronic format.

Information shall be submitted within a time
specified by the Secretary after the claim is
addressed/resolved. Generally it’s within 45
days of the date of the Total Payment
Obligation to the Claimant (“TPOC”).
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Medicare Conditional Payments

Conditional payment:

) ‘WMWE* The payment is
[s a payment thé.lt Medicare . -- “conditional” because it
makes for services where Nothing pecéonal.. | e —

another payer (insurer or B byt I gt topa .
payer ( Hd FEY Medicare when a

tortfeasor) may be settlement, judgment,

responsible. This
ditional fi d award or other payment
conditional payment 15 made is secured related to that

so that the beneficiary won'’t ..
_ injury.
have to use their own money
to immediately pay the bill.

If Medicare makes a conditional payment, and the beneficiary gets
a settlement, judgment, award or other payment from an
insurance company or self-insured company, Medicare will
recover the conditional payment from the settlement. The
beneficiary is responsible for making sure that Medicare gets
repaid for the conditional payments.




Example of a Conditional Payment (from
MSPRC.info, a good resource):

Jane is driving her car when someone in another car hits her.
Jane has to go to the hospital. The hospital tries to bill the other
driver’s liability insurer. The insurance company disputes who

was at fault, and won’t pay the claim right away. The hospital
bills Medicare, and Medicare makes a conditional payment to the
hospital for health care services that Jane received. Later, when
a settlement is reached with the other driver’s liability insurer,
Jane (and her attorney) makes sure that Medicare gets its money
back for the conditional payment.




Strengthening Medicare and Repaying
Taxpayers (“SMART"”) Act Passed (2013)

The SMART Act was signed into law It amends the MSP
by President Obama on in order to
January 10, 2013. increase the
" o - AL snail’s pace in
| = 2 which the Center
for Medicaid &
Medicare Services
(“CMS”) has been
asserting claims
for
reimbursement.

The SMART Act affects the MSP’s repayment
and reporting mechanisms through helping to
identify Medicare’s interests in a settlement
more quickly.




Strengthening Medicare and Repaying
Taxpayers (“SMART"”) Act Continued...

CMS will have 9 months (October 10,
2013) from the date of enactment to

issue final regulations to carry out
Section 201.

To take advantage of the fast-tracked
resolution process, the notification to
Medicare must occur within 120 days of
settlement, and the entire process must be

completed within that timeframe.

T




The SMART Act Continued...

Section 203, MMSEA Reporting
Penalties:

The initial $1,000 per day failure to report a Medicare settlement penalty is now a
permissive one in which CMS has greater flexibility to decide to impose.

Section 205, 3 Year Statute of Limitations:

The United States must file a complaint within 3 years following notice of a
settlement/judgment/award provided as a result of MMSEA reporting. This 3 year
statute of limitations applies to all actions brought and penalties sought on or after
6 months from date of enactment, which would be July 10, 2013.




Mandatory Thresholds for Medicare
Reporting (2014)

Total Payment Obligation to the Claimant (“TPOC”) Settlements, Judgments,
Awards or Other Payments for Liability Claims

Section 111 Reporting:

« TPOCs over $2,000: As of October 1, 2013
« TPOCs over $1,000: As of October 1, 2014 (up from $300 per CMS alert, February 28, 2014)




Medicare Reporting Exemptions—1980 is
a Key Date

RREs: Generally don’t report settlement to CMS where the
date of incident (DOI) was prior to December 5, 1980.

For an environmental hazard like asbestos, Medicare focuses on the date of last
exposure or ingestion for purposes of determining whether the exposure or ingestion
occurred on or after December 5, 1980.

For cases involving ruptured implants that allegedly led to a
toxic exposure, the date of last exposure is used. For non-
ruptured implanted medical devices, Medicare focuses on the
date the implant was removed.




Medicare Reporting Exemptions
Continued...

If the date of first exposure is prior to December 5, 1980,
but that exposure continues on or after December 5, 1980;
Medicare has a potential recovery claim.

The application of the December 5, 1980 date is specific to
a particular claim/defendant.

o For example, if an individual is pursuing a liability OF THE it
. . N uxgn “urzn FossiBILITIES Elae
claim against “X”, “Y” and “Z” for asbestos exposure
and exposure for “X” ended prior to December 5,
1980, but exposure for “Y” and “Z” did not; a
settlement, judgment, award or other payment with
respect to “X” would NOT be reportable to CMS.




d In the following situations, Medicare WILL assert a recovery
claim against settlements, judgments, awards, or other
payments, and MMSEA Section 111 mandatory reporting
rules must be followed:

A specified length of exposure or ingestion is required in order for the claimant to
obtain the settlement, judgment, award, or other payment, and the claimant’s date of
first exposure plus the specified length of time in the settlement, judgment, award or
other payment equals a date on or after 12/5/1980.

A requirement of the settlement, judgment, award, or other payment is that the claimant
was exposed to, or ingested, a substance on or after 12/5/1980.




Medicare Set Asides (“MSAs”)

Not currently “required” in liability insurance settlements (See Sally Stalcup Memo from

CMS of 2011), but recent rulemaking alert notes that it likely will be at a later date.
@-

The purpose of a MSA is to ensure that some
portion of the settlement is put into an escrow
account to fund the cost of likely future
| treatment. These funds must be depleted before
| Medicare will pay for treatment related to the
injury, illness, or disease being compensated.



Documents/Stalcup CMS memo.pdf

Implementation of ICD-10 Coding System
Further Delayed (2014)

The U.S. Senate recently passed the
House’s Protecting Access to Medicare
Act of 2014, which will delay the
implementation of the ICD-10 coding
system by one year.

The bill was signed into law by President Obama on April 2,
2014.

As a result, instead of going into effect on October 1, 2014, the
ICD-10 system is now scheduled to go into effect on October 1,
2015 or later.

This is the THIRD delay of
the ICD-10 system.




ICD-10 versus the ICD-9 Codes

The healthcare industry and reporting entities
currently use the ICD-9 system, which would have
been phased out by the ICD-10 codes.

: 11010110110100101

L 0 %0061

ICD-9 has approximately 14,000 codes.

WL, ...

16101100110010

“ 11019130219

ICD-10 is more descriptive, with roughly 68,000
codes.

101 OW 10110160 161

Links to the current ICD-9 codes (including keyword lookup):
e http://www.cms.gov/Medicare/Coding/ICD9ProviderDiagnosticCodes/codes.ht

www.cms.gov/medicare-coverage-database/staticpages/icd-9-code-
lookup.aspx
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ICD-9 Code Lookup Website

Share @) Help &) Email & Print [ Close Window

CMS.gov

Centers for Medicare & Medicaid Services

ICD-9 Code Lookup

Enter a code or keyword to conduct your search for ICD-9 Codes. After searching, select an ICD-9 Code link from the results table to populate the corresponding
text box and close the pop-up window.
Enter ICD-9 description keyword|s):
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Tubcrculour proumatharas, bactoriologizal or hirtologizal cxamination not done

Tuberzulour preumatharas, basteriologizal or hirtaloqizal eamination unknaun (at precene]

Tubeorulour proumatharas, kuborele basilli Faund Gin rpubum] by microrcopr

Tuborzulour proumntharas, kuborale basilli ot found (inrputum by mizroreopy, but found by bazksrial sulture
Tuberzulour preumatharas, tubersle basilli nat Faund by bazterinlagical sx amination, but buber cularis zanfirme4
Tuborzulour proumntharas, kubsrale basilli ot found by bazksrinlngizal or hirtalngizal sxamination, but kuborcularie
sanfirmed by athermethadr linazulation of animalrl

TE iamthkert

TE cncumothorax-unroe o
TE eneumatharas-na & 2a
TE encumpthor:-cxamu)

TE cncumnthorax-mizro 4
TE eneumpkhoras-culk 4|
TE cncumothorax-hirto d
TE pneumathoras-ath ber|

ICD-9 Code List

]
2
3
4
5
6
[
8

B

DIAGNOSIS CODE LONG DESCRIPTION

0010
0011
0019
0020
D021
hoz2

Cholera due to vibrio cholerae
Chalera due to vibrio cholerae el tor
Chalera, unspecified

Typhoid fever

Paratyphoid fever A

Paratyphoid fever B

Paratyphoid fever C

Tuborculour plouriry, bactorinlngical ar hirtalagical sxamination unknoun (et prosent)
iry, buborzle bazilli Faund (insputum )by microrzopy
iry, tuber cle bacillinot found (inrputum] by micras copy, but found by bactorial culturs
iry, buborzle basilli not found by bacterinlnqical camination, buk buber sularie zonfirmed histalngizally
Tuberculour pleuriry, bubercle bacilli nok faund by bact erinlogical or hirkaloical examination, buk bubercularic confirmed by
ather methodr lina zulation of animalr]
Tuborularis ofintratharaziz lmph nodar, unrp osificd
Tuboreularis ofintratharasic lrmph noder, b lngizal ar hirtolagical examination nat dane
Tuborzuleris ofintratharasiz lrmph noder, bactorinlagical or hirtolagizal sxamination unknoon (2t prasene)
Tuberculuris oFintrathar asic brmeh noder, tuberale basilli Faund Ginsputum] by micrarcops
Tubcreuloris ofintratharacic brmph noder, tuborclo bacilli oot faund Cinrputum) by microrcopy, buk found by backerial culbure
Tuberzuluris gFintratharasic brmeh noder, tuberale bacillinat faund by basterinlasical snamination, but buber aularic
<anfirmed hirtaloaicalle
Tuborcularis of intratharasic lrmph noder, tuberclo bacillinot faund by backeriological or hirtalogical examination, but
wuberzularic confirmed by other methads Tinaculation of animale]
Lralate d tracheal ar branchial bubersularic, unep
Iralatad tracheal o branchial tuber cularir, bactorinlogizal or hirtologizal czamination not done
Iralate d trazheal ar branchial bubor zularie, basteriologizal or hirtalogizal ssamination unknoun (a8 prorent]
Iralatod tracheal or branchial tuber cularir, kuborele basilli Faund Gnrputam] by microrcops
Iralaks d trazhal or branchial bubor zularir, kuborale basilli ot Faund Gineputum by mizroreopy, but found by bazksrial sulture
Iralatod tracheal or branchial tubor cularir, kuborale bacilli nat found by bazkorinlgical sxamination, but buborcularic
sanfirmed hirtalnaizalle
Iralaks  trazheal ar bronzhial bubor zularis, kubsr2le basilli not found by bazksrinlngizal or hirkalogizal sxamination, but

tuberzuloris confirmed by othor methad: Tinoculation of animals]
Tuberculour larynaiti, unrpe<ified
Tuk i i i L i iration not done
Tubereulou larynaiti, bacterialasi i i in atian unknour, (ot prosent]
Tuborzulour laryngitir, bubsrle bazilli found (insputum] by mizroraopy
Tuberaulowr larynaitis, buberle basilli nak Faund linep utam) by misrar copy, but Faundby basterial sulturs
Tuborculour laryngitir, tuborele bazilli nat foundby bactoriologizal o xamination, buk tubor cularic confirmed hiralogically
Tuberaulour larynaitis, buberale basilli nak fundby basterialagizal or hirtalogizal e wamination, but buber ularic sanfirmed by
ather methodr lina culation of animalr]
Othorspocified rarpiratary bubercularir, unrpecified
Otherspecified rerpiratary buberularir, basterialogiz al or hirtalo gz al examination nat done
Othorrpocified rarpiratary buber<ularir, bacteriological or hirtalo gic al examination unknoun Cat prorent)
Otherrpecified rerpiratary buberularir, tuber sl basilli Faund (ineputum) by mizrarzop
drorpiratary bubsrcularis, tubor ol bacilli nat Fourd (inrputum) by micror capy, but Faund by backorial culkurs
drorpiratary ubsrcularie, tuberzle bazilli nat Faund by basteriolngizal cramination, buk tub erzuloris zonfirmed

Otherrpecificd rorpiratary tuberculoris, tubeor cle bacilli not Found by bacteriological or hirtological e xamination, but
tuberzularir zanfirmed by other methodr finozulation of animalrl

Lur hirtalagizal samination nt dans
izal ar hirtalagizal e amination unknoun Cak prorent)

TE eleurirv-camunkn
TE cleurirv-micrn d
TE eleurire=zulk 4

TE cleurirv-hirtaloa 4=
TE plouriry-ath tart

TE tharasis noder-urace o
TEthorax: node-noexam
TE thorax nede-examunk|
TE thorax node-micro dx
TE thorax: nade-zult 4:
TE thorax node-hirto dx

TE thorax: node-othtert

Lroltracheal kb -unroes
Lroltrazhealkk=noexam
Lroltrachtb-cxamunkn
Irolakkrazh tbemizrn 42
Lroltrashealkb-cult 4
Lrolakkrazh eb-hirkn dx

Lrolattrazh tb-akh kot

TElarvnaitir-unre s

TE larvnaitir=hirta dx
TE larynaitir-oth tort

Fiere TEMEC-unre
Fiero TEHEC-no exam
Fiore TE MEC-z:amunkn
Fiero TEHEC-microdx
Fore TEHEC-zult 4
Fiwrp TEMEC-hirta 4«

Forp TEHEC-othtere

TE meninaikir-uraees

C

SHORT DESCRIPTION
Cholera dft vib cholerae
Cholera dit vib el tor
Cholera NOS

Typhoid fever
Paratyphoid fever a
Paratyphoid fever b
Paratyphoid fever ¢




Lien Resolution Services

Lien Resolution Companies, which can assist with a formal written MSA analysis and
mass lien resolution, have been on the rise particularly in mass tort cases.

GARRETSO
RESOLUTION GROU® ould &LamQb

The Garretson Group and Gould & Lamb are some of the largest in this regard.




Suggestions for Good Litigation Practices

Obtain from Plaintiff’s counsel at the outset of the case the key data
points for the “injured party”: First and last name, date of birth, Social
Security Number and Gender.

Defense counsel should use that information to have their client query
the party’s Medicare status, in addition to propounding written
discovery confirming the injured party’s Medicare status.

Plaintiff’s counsel may obtain a copy of any Conditional Payment letter,
MyMedicare.gov screen shot, and Proof of Claims Satisfaction. Request
this information from CMS, and provide it to defense counsel as soon as
possible.

Determine if the Plaintiff/Claimant will need future medical benefits
based on medical prognosis. Is future treatment recommended by the
treating physician? Has the cancer been in remission 3 years or more?

Determine if the Plaintiff/Claimant alleges exposure before or after
December 5, 1980. All exposure before 1980 greatly simplifies the
settlement from a CMS standpoint.




Suggestions for Good Practices
Continued...

If the Plaintiff is pleading only a wrongful
death claim without his/her own claim for
mental damages or other personal injury,

only the “Injured Party” claim is subject to _
Medicare reporting/reimbursement. The L
wrongful death Plaintiff would be treated as ¥
a NOINJ claimant by CMS.

Discuss Medicare reimbursement issues at
the outset of any settlement dialogue. In

. conjunction with this, Plaintiff’s counsel
should begin to isolate only “injury-related
CMS paid medical care” in a Plaintiff’s
medicals. This can help reduce the
settlement lien by eliminating unrelated
medical treatment from the lien
computation.




Suggestions for Good Practices
Continued...

=

Terms &
Conditions

* Ensure that certain terms are required in any release involving a Medicare enrolled
beneficiary:

a. A General Release;
b. Hold Harmless and Indemnity Agreement by Plaintiff/Claimants; and
c. Additional Medicare-specific language
(1) Future medical allocation or clear disclosure of no allocation;
(2) Payment of claims process described;
(3) Waiver of private cause of action under 42 U.S.C. 1395y(b)(3)(A); and

(3) Agreement to resolve all other liens to include specific hold harmless
and indemnity (by Plaintiff + Plaintiff’s counsel).



Suggestions for Good Practices
Continued...

Obtain the signed Medicare Form B which captures Medicare data and ICD-9
injury code, ideally before the execution of the settlement release. Ensure that the
information in the Medicare Form B, particularly as to dates of exposure, matches
the information in the release and addendum thereto.

Wedicare Canfidential Reporting Information* [
Py o

Case Number:

ALLEGED INJURED PARTY INFORMATION (f ¢ posty
Section ) =eL0 or LOC infor

7 Als deceesed
nmpleteSection F
2t

105 Claimant Last Name
108 Claimant Middle Initid:

SectonE  SETTLEMENT INFORMATION

101 Armount of Settlernent




Final Suggestion for Good Practices

Paper your file with the proof of lien resolution from CMS, completed Medicare
Form B, signed release, along with any Medicare-related addendum, affidavits, or

third-party MSA analysis. These establish that you've painstakingly considered
Medicare’s interests.




How to ask CMS Questions regarding
Section 111 Reporting
=

FIRST VISIT THE CMS SITE:

http://www.cms.gov/Medicare /Coordination-

of-Benefits-and-Recovery/Mandatory-Insurer-

Reporting-For-Non-Group-Health-
Plans/Overview.html

for current information on reporting
requirements, including updates to the User
Guide (Current User Guide version is 4.2;
updated on February 28, 2014).

Send CMS reporting questions through the
following e-mail link: PL110-173SEC111-
comments@cms.hhs.gov “ which will open in
Microsoft Outlook.
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Other Questions? CMS Town Hall
Teleconferences

Announcements for upcoming NGHP
Town Hall events are posted to the What'’s
New page. The last Town Hall took place
on December 17, 2013.

CMS conducts Non-Group Health Plan
(NGHP) Town Hall Teleconferences
several times a year to provide updated
policy and technical information related to
Section 111 Mandatory Insurer Reporting.

Prior Town Hall Teleconference
transcripts are also posted on the CMS
Medicare page. They’re a good resource.




Questions for Presenters?
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Thank you for Participating!

To access the PowerPoint presentation from this or any other IADC Webinar,
visit our website under the Members Only Tab (you must be signed in) and
click on “Resources” =2 “Past Webinar Materials,” or contact Melisa Maisel
at mmaisel@iadclaw.org.
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