JULY 2017

COLUMNS

Raising the Bar
in Asbestos
Litigation

11

Md. Court Denies Plaintiff's
Efforts to Preclude Testimony of

m Industrial Hygienist
What A Tangled Web We Weave When [ iSuspme

- - - Can't Be Held Liable f
First We Practice to Deceive: 3°-Paty Replacoment Parts
Transparency in Ashestos Trusts 18
A Commentary by Kay Baxter, Esq., Justin Glenn, Esq. S.C. Court Excludes Testimony
and Madeline Kuluz, 1.D. Candidate 2018 Of Specific Causation Expert in

2 Separate Cases

[PABE 14 20

N.Y. Court Reverses

Court Stays NYCAL Docket in Part in e St e
Wake of Defense Challenges to CMO

22

Ohio Court Affirms Order

Denying Efforts to
W Admyiniitrati\:telthIaims
Calif. Appellate Court Affirms 95

DEfense Verd|Ct for Exxon’ Ford Calif. Court Reverses Trial Court

Order, Says Iran Law Should Be

Applied to Claims

HARRISMARTIN

PUBLISHING

www.harrismartin.com




COLUMNS

July 2017 * Vol. 17, No. 7

EDITORIAL STAFF

Publisher/Editorial Director
Jeff Andirus

Managing Editor
Kate McGovern Ferriola

Editor
Marcy Kowalchuk

BUSINESS STAFF

Chief Executive Officer
Harry ]. Hurley 11T

COHfCI‘ ence Director

Vicki Gilbreath

Circulation Manager
Alison Murphy

CONTRIBUTING EDITOR

Kay Baxter, Esq.
Justin Glenn, Esq.
Madeline Kuluz, |.D. Candidate 2018

Editorial Correspondence
Article submissions and news should be
forwarded to Kate McGovern Ferriola,

Managing Editor, HarrisMartin Publishing.

E-mail: kmcgovern@harrismartin.com

HarrisMartin’s COLUMNS—Asbestos
is published monthly by
HarrisMartin Publishing LLC
30 Washington Ave., Ste. D-3
Haddonfield, NJ 08033
$975 print & online annual subscription
$595 print & online 6-month subscription

Questions or subscription requests can be
directed to service@harrismartin.com or
call (610) 647-5500.

Advertising Sales
Questions or interest in advertising in
COLUMNS—Asbestos can be directed to
Jeff Andrus at (610) 647-5500.

Copyright © 2017 by HarrisMartin Publishing
LLC. All rights reserved. All stories written by
HarrisMartin editorial staff unless otherwise noted.
Opinions expressed by contributors are their own
and not necessarily those of HarrisMartin
Publishing or its editorial staff. No part of this
publication may be reproduced by any means,
electronic or mechanical, including photocopy-
ing, without written permission from
HarrisMartin Publishing.

www.harrismartin.com

PERSPECTIVES

What A Tangled Web We Weave When First We Practice to Deceive:
Transparency in Asbestos Trusts

A Commentary by Kay Baxter, Esq, Justin Glenn, Esq. & Madeline Kuluz, |.D. Candidate 2018

TABLE OF CASES

A Regional Listing of All the Cases Covered in This Issue

COURTROOM NEWS
Court Stays NYCAL Docket in Part in Wake of Defense Challenges to CMO
Plaintiffs Request More Time to Address Defense Challenges to NYCAL CMO
Calif. Appellate Court Affirms Defense Verdict for Exxon, Ford
Md. Court Denies Plaintiff’s Efforts to Preclude Testimony of Industrial Hygienist
Del. Court Says Defendant Can’t Be Held Liable for 3™-Party Replacement Parts
S.C. Court Excludes Testimony of Specific Causation Expert in 2 Separate Cases
Del. Court Recommends Summary Judgment for 7 Defendants
Del. Court Awards Summary Judgment to Sears Roebuck Co.
N.Y. Court Reverses Awards of Summary Judgment to 3 Defendants
Del. Court Denies Cleaver-Brooks Motion for Summary Judgment
Del. Court Awards Summary Judgment to Cleaver-Brooks
Ohio Court Affirms Order Denying Efforts to Administratively Claims
Defendants Awarded Summary Judgment, Court Rejects ‘Each and Every’ Exposure Theory
Court Affirms Summary Judgment Award to Union Carbide on Res Judicata Grounds
CourtWeighs in on In Limine Motions in Asbestos Case;Trial Scheduled for July 17
Calif. Court Reverses Trial Court Order, Says Iran Law Should Be Applied to Claims

VERDICT REPORT

A Listing of the Last Year of Asbestos Verdicts

14
14
I5
17
17
18
19
20
20
21
21
22

24

25
25

28



PERSPECTIVES

What A Tangled Web We Weave
When First We Practice to Deceive':
Transparency in Asbestos Trusts

A Commentary by Kay Baxter, Esq., Justin Glenn, Esq. & Madeline Kuluz, ].D. Candidate 2018

Author bios on page 10

he Garlock bankruptcy trial
was the beginning of the
untangling of the web of
deception practiced by some
plaintiffs and some plaintiffs’ firms in
asbestos litigation. That trial brought to
light a practice that defendants had long
suspected — that asbestos plaintiffs were
not completely honest in their deposi-
tions and discovery responses when they
denied recognizing the names of compa-
nies that have long since filed for bank-
ruptcy under the unrelenting onslaught
of thousands of asbestos related lawsuits.
This practice by plaintiffs and their coun-
sel lead to a double recovery by the plain-
tiffs as claims submitted to established
asbestos trusts can result in payouts to
plaintiffs of hundreds of thousands of
dollars, which solvent defendants may
never know about, or receive a credit
for. The “outing” of this deceptive prac-
tice by some plaintiff firms has led some
states to take action. The following is a
discussion of some of the legislation,
recently passed with the goal of bringing
transparency to asbestos litigation.

Mississippi: “Asbestos Bankruptcy
Trust Claims Transparency Act”
Effective July 1, 2017

The overall goal of the Mississippi legisla-
tion is to require plaintiffs who file
asbestos lawsuits to disclose as much

www.harrismartin.com

information regarding their ability to
pursue a claim with a bankruptcy trust as
possible. The act sets out rigorous
requirements plaintiffs must meet to con-
tinue with their asbestos lawsuit. To
encourage disclosure, Mississippi has
enacted the following rules as they relate
to bankruptey trusts.

Once an asbestos lawsuit is filed a plain-
tiff has 30 days to provide the court, and
all parties involved, with a sworn state-
ment indicating that all asbestos trust
claims that can be made have been made.
In the sworn statement, a plaintiff must
include: (1) an investigation of all
asbestos trust claims; (2) a list identifying
each asbestos trust claim that has been
filed by the plaintiff; (3) a list identifying
each asbestos trust claim that could be
made by the plaintiff, which has not been
filed for the sole reason that the expected
recovery would be exceeded by the cost
of filing the claim; and (4) whether there
has been a request to defer, delay, sus-
pend, toll, withdraw, or otherwise alter
the standing of any asbestos trust claim.

If the plaintiff’s claim is based on second-
ary exposure through another individual,
the plaintiff must produce all trust mate-
rials submitted by the other individual, if
available. A plaintiff has a continuing
duty to supplement trust materials when,
or if, the plaintiff receives additional

4
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information. If the plaintiff does not
comply with the above requirements the
court may dismiss the action altogether.
An asbestos action may not be set for
trial until at least 180 days after the
required disclosures by the plaintiff are
met. Once the requirements have been
met, the court must, no less than 30 days
prior to trial, enter into the record a doc-
ument identifying all of plaintiff’s
asbestos trust claims.

A defendant may file a motion to stay the
trial on, or before, the sixtieth day prior
to the trial date, or at any other time in
which the defendant has a good faith rea-
sonable basis to believe that the plaintiff
— and/or the plaintiff’s counsel — has
failed to fully comply with the act’s
requirements. In this motion, the defen-
dant must state the trust claims not pre-
viously filed and must identify all claims
the defendant believes the plaintiff can
file. Upon receipt of the motion, the
plaintiff has 10 days to file the trust
claims or provide the court with docu-
mentation showing that the cost to file a
claim would exceed the recovery. If the
court finds merit in the motion to stay, it
will grant the motion and require the
plaintiff to file the trust claim.

As it relates to discovery, a claim of privi-
lege does not apply and a defendant may
seek discovery from an asbestos trust. If



the plaintiff files an asbestos trust claim
after obtaining a judgment, the trial
court has the authority to reopen the
judgment and adjust it by an amount
that is just and proper. Any motion filed,
must be filed within a reasonable time,
but not more than one year after the
judgment was entered.

Towa: “Asbestos Bankruptcy Trust
Claims Transparency Act”
Effective July 1, 2017.

Like Mississippi, lowa has enacted legis-
lation that sets out the steps plaintiffs
must take once they have filed an
asbestos lawsuit. A plaintiff must, within
90 days of filing an asbestos lawsuit make
certain disclosures. Similar to Mississippi,
a plaintiff must provide the court and
parties with a sworn statement, signed by
the plaintiff and plaintiffs’ counsel, under
penalty of perjury, indicating that an
investigation into all applicable asbestos
trusts has been made and that all claims
to asbestos trusts that could be made on
plaintiff’s behalf have been made. The
plaintiff must provide all parties with all
trust claim materials. If plaintiff’s expo-
sure is based on exposure through anoth-
er individual, the plaintiff must provide
all trust claim materials submitted by
that individual.

The plaintiff has an ongoing duty to sup-
plement materials and information
regarding trust claims. An asbestos action
shall not be set for trial until at least 180
days after the disclosure requirements are
met. A defendant can request a stay of
proceedings on or before the sixtieth day
before trial or within 15 days after the
defendant obtains information support-
ing additional trust claims. If the defen-
dant files a motion to stay, the plaintiff
has 10 days to do one of the following:
(1) file the asbestos trust claim; (2) file a
written response detailing why there is
insufficient evidence to file the claim; or
(3) file a written response requesting a
determination that the cost to file exceeds
anticipated recovery.

PERSPECTIVES

““This practice by plaintiffs and their
counsel lead to a double recovery
by the plaintiffs as claims submitted to
established asbestos trusts can result in
payouts to plaintiffs of hundreds of
thousands of dollars, which solvent
defendants may never know about,

or receive a credit for.

If the court finds sufficient grounds for
the plaintiff to file a claim with an
asbestos trust, the court will stay the pro-
ceedings until the plaintiff files the
asbestos trust claim. However, if the
court determines the cost of filing
exceeds the anticipated recovery, the
court will stay the asbestos action until
the plaintiff files the appropriate paper-
work with the court. An asbestos action
shall not be set for trial until at least 60
days after the plaintiff provides the
appropriate documentation. As it relates
to discovery, a claim of privilege or confi-
dentiality does not apply to trust claim
materials. Further, a defendant in an
asbestos action may seck discovery from
an asbestos trust.

Once a case is set for trial, the court — 30
days prior to trial — shall enter into the
record a document that identifies every
asbestos trust claim made by the plaintiff
or on the plaintiff's behalf. A defendant
is entitled to a setoff or credit in the
amount the plaintiff has been awarded
from an asbestos trust. The court may
impose sanctions for failing to comply
and may reopen a judgment if the plain-
tiff files a claim with an asbestos trust
after it has received an award at trial. A
defendant, within a reasonable time, not
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to exceed one year, may file any motion
applicable under the Act.

Texas: “Asbestos Trust Claims Act”
Effective Sept. 1, 2015.

Two years prior to the enactment of leg-
islation in Mississippi and Iowa, Texas
passed its own trust transparency act.
While the end goal of the Act is similar it
has several slight differences as illustrated
below. A plaintiff must make each trust
claim no later than 150 days before trial
is set to commence or by a date provided
by the court. The plaintiff may file a
motion seeking relief from filing a trust
claim if he or she can show that the
expenses involved in filing are reasonably
anticipated to exceed recovery. If a plain-
tiff makes a trust claim, he or she must
provide each party with notice of the
claim and any material relating thereto.
The notice must: (1) identify each trust
claim made by or on behalf of each
exposed person; (2) state the amount of
any trust claim payment made; and (3)
state the date each trust claim was made.

The notice must be served on all parties
not later than 120 days before the trial
date or a date provided by the court. If a
plaintiff submits a trust claim after 150

www.harrismartin.com
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days before trial, the claimant must pro-
vide all trust claim materials to all parties
no later than the fifteenth day after the
trust claim was made or the date trial
commences. An MDL pretrial court can-
not remand a case to a trial court unless
the claimant has made each trust claim as
required, and has served notice of the
trust claims and relating material on
opposing parties. If a party recovers from
an asbestos trust and receives a judgment

against a defendant the court may impose
sanctions or order a new trial.

A defendant may file a motion to stay the
proceedings no later than 60 days before
the action is set to commence or 15 days
after the defendant learns of information
that could support an additional filing of
an asbestos trust claim. The motion must
include a list of asbestos trusts not dis-
closed by the plaintiff, to which defen-

dant believes in good faith the plaintiff

may make a successful claim towards,

and any information supporting the

additional trust claim.

The plaintiff must respond to the motion
to stay no later than the fourteenth day
after the date the defendant files the
motion. The response must include a
statement and proof that the claimant
has made a trust claim identified in the

Trust Claim

before trial is set to com-
mence

Procedure Mississippi lowa Requirements Texas Requirements North Dakota
Requirements Requirements

Sworn Statement to | 30 days 90 days Not Applicable 30 days

Court Upon Filing

Lawsuit

Time to Make Each Not Applicable Not Applicable Not later than 150 days 30 days

Trust Claim Made
After Time Allowed

Not Applicable

Not Applicable

Must provide notice of
claim within 15 days of
making it

Must provide notice of
additional claims within 30
days of making it

Timeliness of
Motion to Stay

On or before 60 days before
trial or any other time in
which a good faith basis exists

60 days before trial or within 15
days of receiving information to
make additional trust claims

60 days before trial or within 15
days of receiving information to
make additional trust claims

75 days before trial or within
15 days of receiving informa-
tion to make additional trust

How Long to
Respond to Motion
to Stay?

Plaintiff has 10 days

Plaintiff has 10 days

Plaintiff has 14 days

Plaintiff has 10 days

When Can An
Action be set for

Trial? plaintiff

At least 180 days after
required disclosures by

At least 180 days after
required disclosures by
plaintiff

Not Applicable

At least 180 days after
required disclosures by
plaintiff

When Must Court
Enter Document
into Record
Identifying all
Claims?

30 days prior to trial

30 days prior to trial

Not Applicable

30 days prior to trial

Notice to Opposing
Party of Trust Claim

Not Applicable

Not Applicable

120 days before trial

Not Applicable

www.harrismartin.com
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defendant’s motion. Additionally, he or
she must serve the trust claim material on
the defendant, or in the alternative, a
determination must be made by the
court that the cost of filing a claim would
exceed the claimant’s reasonably antici-
pated recovery. A motion to stay shall be
granted if it was timely filed and the
claimant is likely to receive compensa-
tion. Trust claim material is presumed to
be authentic, relevant, and discoverable

and is not covered under a privilege

unless a confidentiality agreement exists.

North Dakota: “Asbestos Claims
Transparency Act” Effective April
14, 2017

North Dakota’s new legislation was
enacted with the overarching goal of
requiring plaintiffs to engage in full dis-

PERSPECTIVES

closure of asbestos bankruptcy trust
claims. This Act mandates strict require-
ments and procedural barriers that plain-
tiffs must cross to file a true and equi-
table asbestos exposure claim.

For a plaintiff in North Dakota to bring
an asbestos lawsuit, the plaintiff must,
within 30 days of filing, provide the
court and all parties involved with a
sworn statement signed by both the

Utah Requirements West Virginia Wi isconsin Ohio Requirements Arizona
Requirements Requirements Requirements

120 days prior to the date | 120 days prior to the date | 45 days 30 days 45 days

set for trial set for trial

90 days 90 days 60 days 30 days 60 days

Must be supplemented no | Must be supplemented no | 30 days 30 days 30 days

later than 30 days before
trial

later than 90 days after
the additional trust claim

Not less than 90 days
before trial

Not less than 90 days
before trial

The court will determine a
deadline that gives adequate
opportunities to investigate

75 days before trial with
notice to the claimant

The court will determine a
deadline that gives adequate
opportunities to investigate

Plaintiff has 10 days

Plaintiff has 10 days

Court determined

Plaintiff has 14 days

Court determined

Not Applicable

Not Applicable

Not Applicable

Not Applicable

At least 180 days after
required disclosures by
plaintiff

Not applicable

30 days prior to trial

30 days prior to trail

30 days prior to trial

30 days prior to trial

Not applicable

Not Applicable

Court Determined

75 days before trial

Not Applicable
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plaintiff and plaintiff’s counsel indicating
a thorough investigation into all possible
asbestos claims. This sworn statement
must indicate whether a request was
made to defer, delay, suspend, or toll any
asbestos trust claim as well as provide the
disposition of each asbestos trust claim.

Within the first 30 days, the plaintiff
must supplement any information and
materials related to secondary exposure;
this includes any material from law firms
connected to the plaintiff in relation to
the plaintiff’s exposure to asbestos.
Further, the plaintiff must produce all
available trust claims materials submitted
to any asbestos trusts by other individuals
if the plaintiff’s asbestos trust claim is
based on exposure to asbestos through
those individuals. Failure to comply may
result in a dismissal of the asbestos
action. Additionally, an asbestos action
may not proceed to trial until at least
180 days after the requirements have
been met by the parties.

Defendants can also offer alternative
information in asbestos litigation. A
defendant may file a motion requesting
to stay the trial on, or before, the seven-
ty-fifth day prior to the trial date or the
fifteenth day after the defendant first
obtains information supporting addition-
al trust claims by the plaindiff. The defen-
dant is required to produce or describe
documentation the defendant possesses
or was made aware of in support of the
motion for stay. Before the filing of the
motion, the defendant is, however,
required to confer with the plaintiff to
discuss any suspected additional trust
claim. If the court finds merit in the
defendant’s motion, it will be granted
and the plaintiff must file the trust claim.

However, plaintiffs and/or plaintiff’s
counsel have 10 days to file the trust
claims or provide the court with a writ-
ten response stating why the defendant’s
motion does not have sufficient evidence
to support any additional claims. The
plaintiff can also file a written response

www.harrismartin.com

with the court requesting a determina-
tion that the cost to file the asbestos trust
claims exceed the plaintiff’s reasonably
anticipated recovery. Even if the court
finds the cost of submitting an asbestos
trust claim exceeds the plaintiff’s reason-
ably anticipated recovery, the court will
stay the asbestos action until the plainciff
files with the court, a verified statement
of his or her history of exposure, usage,
or other asbestos connection to the
asbestos trust.

Utah: “Asbestos Bankruptcy Trust
Claims Transparency Act”
Effective May 10, 2016

Utah is another state to mandate and
enact legislation promoting the disclosure
and prevention of fraudulent claims. In
the Beehive State, plaintiffs can bring an
asbestos action, but only after a sworn
statement indicating all asbestos trust
claims that can be made, have been
made. The plaintiff has up to 120 days
prior to the date set for trial to file the
statement including (1) identifying all
asbestos trust claims that have been filed
by the plaintiff or by anyone on the
plaintiff’s behalf and (2) the plaintiff
must include all names, addresses and
contact information for the asbestos trust
as well as the amount claimed or to be

claimed by the plaintiff.

If supplementation of claims is necessary,
the plaintiff has 90 days to include any
additional asbestos claim to the original
suit. The defendants are, however, allot-
ted no less than 90 days before trial to
file a motion to stay the proceedings.
Before a motion to stay is granted, the
defendant must prove merit in the claim
by producing and describing documenta-
tion in support of the motion, as well as
meet and confer with the plaintiff to dis-
cuss the additional asbestos claim. After
these steps are conducted the defendant
can move the court for an order to
require the plaintiff to file the additional
asbestos trust claim. If a motion to stay is

filed, the plaintiff has 10 days to respond
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to the motion to stay. The plaintiff can
respond by (1) filing the asbestos trust
claim (2) filing a written response with
the court spelling out the insufficiency of
the defendant’s claim, or (3) filing a writ-
ten response spelling out the defendant’s
motion exceeds recovery originally antici-
pated. The court will order the plaintiff
to file the asbestos trust claim and pro-
vide all parties with the trust claims
materials no later than 30 days before

trial.

One of the most important aspects of
asbestos litigation is discovery and, in
Utah, the defendant may seek discovery
from an asbestos trust and the plaintiff is
unable to claim privilege or confidentiali-
ty with the intention of barring discov-
ery. Further, the plaintiff must provide
consent and permission to the asbestos
trust, allowing any relevant information
to pass to the defendant.

West Virginia: “Asbestos
Bankruptcy Trust Claims
Transparency Act” Effective June
2015

In June 2015, West Virginia enacted
bankruptcy trust transparency litigation.
The legislature cited the U.S. Supreme
Court opinion Amchem Prods., Inc. v.
Windsor, where the court described
asbestos litigation as a c¢risis.” The West
Virginia legislature appointed the West
Virginia Mass Litigation Panel, which
created a new order in an attempt to
coordinate the path to recovery for
Plaintiffs under the civil court system and
the asbestos bankruptcy trust claim sys-
tem to actively prevent potential fraud.

The panel introduced multiple require-
ments for plaintiffs, the first of which is a
common theme in bankruptcy trust
transparency claims legislation; the plain-
tiff must provide all parties with a sworn
statement no later than 120 days before
the date set for any asbestos trial action.
This sworn statement must include the
name, contact information for the
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“The successfulness of each act is yet to be determined and
the tangled web may never be fully untangled.

However, the willingness of the various states to
recognize and try to eliminate the deceptive
practice is encouraging.

asbestos trust, the amount claimed or to
be claimed by the plaintiff, the date the
claim was filed, the disposition of the
claim, and if there has been a request to
defer, delay, suspend or toll the claim.

In West Virginia, if the defendant identi-
fies an additional or alternative asbestos
trust not previously claimed by the plain-
tiff, the defendant has 90 days to meet
and confer with the plaintiff to discuss
the claim. The defendant must also pro-
vide documentary proof and/or support
to substantiate their motion for stay. The
plaintiff has 10 days after receiving the
motion to either file the asbestos trust
claim, or to file a written response with
the court setting forth the insufficiency of
the claim. No later than 30 days before
trial, the court must enter a trust claims
document into the record identifying
each claim the plaintiff has made against
an asbestos trust.

As related to discovery, all trust claims
materials and trust governance docu-
ments are relevant, authentic and admis-
sible in West Virginia asbestos cases. A
defendant in an asbestos action may seeck
discovery from an asbestos trust and the
plaintiff cannot claim privilege or confi-
dentiality as a bar.

Wisconsin: “2013 Wisconsin Act
154 Effective March 29, 2014

In Wisconsin, within 45 days of com-
mencing a personal injury claim the
plaintiff must provide a sworn statement
identifying each personal injury claim he

or she filed or reasonably anticipated fil-
ing against an asbestos trust. The state-
ments must include the name, address,
and contact information of the asbestos
trust as well as the amount claimed by
the plaintiff, the date the plaindiff filed
the claim, the disposition of the claim,
and if there has been a request to defer,
delay, suspend or toll the claim against
the asbestos trust.

The plaintiff has 60 days to provide
information for each personal injury
claim. This information includes (1) any
claim filed against an asbestos trust, (2) a
copy of the final executed proof of claim,
(3) all trust documents, including trust
claim materials, and (4) trust governance
documents or any documents reflecting
the status of the claim. The plaintiff has
30 days after the additional claim is filed
to supplement the information and mate-
rials they provided.

A motion to stay the proceedings can be
filed by the defendant after the defendant
identifies an asbestos trust not originally
named by the plaintiff, which the defen-
dant reasonably believes that the plaintiff
should have included. After the defen-
dant provides the court with the neces-
sary proof and documentation in support
of the motion, the court will decide
whether the claim is meritorious. There is
no set deadline for the motion for stay
because the courts in Wisconsin will
determine and establish a deadline for
the motion that ensures both parties an
adequate opportunity to investigate the
defendant’s claims. If the court orders the
plaintiff to file the defendant’s suspected

9
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claim with the asbestos trust, the court
will stay the immediate action until the
plaintiff affirms he is filing the claim
against the asbestos trust. The court must
enter a trust claims document identifying
each injury claim made against the
asbestos trust into the record no less than

30 days before trial.

Like most states that have adopted bank-
ruptcy trust transparency legislation,
Wisconsin allows a defendant in a per-
sonal injury claim to seek discovery
against an asbestos trust identified by the
plaintiff in the sworn statement or dis-
covered by the defendant during the
investigation of original claims. The
plaintiff cannot claim privilege or confi-
dentiality to bar any discovery, and the
plaintiff shall provide consent and per-
mission required by the asbestos trust to
release any information sought by the
defendant, to the defendant.

Obio: “Asbestos Claim
Transparency Act” Effective March
27,2013

After similar bankruptcy trust transparen-
cy legislation was deemed unconstitu-
tional in 2006, the Ohio legislature mod-
ified four sections of the current Revised
Code requiring asbestos tort action plain-
tiffs to make certain disclosures and sub-
mit additional information to asbestos
trust entities before the plaindiff is ever
heard by a court of law and compensat-

ed.
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Within the first 30 days of the com-
mencement of the asbestos case and dis-
covery and in addition to all required
documentation and disclosures, the
plaintiff must provide a sworn statement,
bound by penalty and perjury, identify-
ing all existing asbestos trust claims made
by or on behalf of the claimant and all
trust claims materials related to each
identified asbestos trust claim. The sworn
statement must also disclose the date on
which each asbestos claim against the rel-
evant asbestos trust was made and
whether any request for deferral, delay,
suspension, or tolling of the asbestos
trust claims process has been submitted.

The plaintiff must provide any amend-
ment to the sworn statement within 30
days of filing an additional asbestos trust
claim, or submitting any additional
asbestos trust claims to an asbestos trust.
All amendments are bound to the same
standards as the original sworn statement
and the statement must be supplemented
accordingly. In Ohio, a defendant who
discovers or suspects an additional trust
claim not mentioned by the plaintiff has
up to 75 days before the trial to file a
motion to stay the proceedings with the
court, but this can only occur after the
plaintiff is notified. The defendant’s
motion to stay the proceedings must set
forth all credible evidence and be made
in good faith.

Kay Baxter is a partner at Cosmich,
Simmons & Brown, PLLC, and manager of
the firm’s New Orleans office. She also is a
vice chair of the Trial Techniques and Tactics
Committee of the International Association
of Defense Counsel. Her litigation practice
focuses on the defense of toxic torts, occu-
pational disease and environmental claims
alleging personal injury, property damage, as
well as issues involving various areas of con-

struction litigation, in both state and federal courts. She can be

reached at kay@cs-law.com.

Justin Glenn is an associate in the
Jackson, Miss., office of Cosmich Simmons &
Brown, PPLC. He focuses his practice prima-
rily on commercial litigation, mass and toxic
tort, and insurance defense. He can be
reached at jglenn@cs-law.com.

Madeline Kuluz, J.D. Candidate 2018
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If the claimant produces an additional
asbestos trust claim, the defendant may
file a motion to stay the proceedings
within seven days of receiving the addi-
tional asbestos exposure information.
However, the defendant can also file a
motion to stay the proceedings if the
plaintiff neglected to include a potential
asbestos trust in the original filing. The
plaintiff has 14 days to answer the defen-
dant’s motion by either, (1) submitting
the trusts identified and file accordingly,
(2) filing an order modifying the motion
if insufficient information is present, or
(3) filing an order that the proceedings
exceed the claimant’s reasonably antici-
pated recovery from the asbestos trust
claim. After all relevant claims are includ-
ed, the court must enter the document
identifying all claims into the court
record no later than 30 days before trial
is set to begin.

In reference to discoverable information,
the Ohio legislature classified “noncancer
asbestos trust claims” and “cancer
asbestos trust claims” differently.
Noncancer asbestos trust claims are only
subject to discovery disclosure under the
Revised Code if they are related to the
current asbestos tort action in which the
defendant seeks discovery. If the plaintiff
previously filed a noncancer asbestos trust
claim subject to the subsequent asbestos
tort action in question, the information
is discoverable to the defendant. The
plaintiff cannot claim confidentiality or
privilege regarding any asbestos trust
claim because the information is auto-
matically presumed to be relevant,
authentic and admissible.

Arizona: “Asbestos Trust Claim
Disclosure and Evidence Statute”
Effective July 3, 2015

In Arizona, any action commenced
involving a personal injury claim must be
accompanied with a sworn statement

filed within 45 days of the defendant’s



answer to the complaint. The sworn
statement must identify each personal
injury claim that the plaintiff has filed or
anticipates to file against an asbestos
trust. The statement must be thorough
and include the name, address and con-
tact information for the asbestos trust in
question, the amount claimed by the
plaintiff, the date the plaintiff filed the
claim, the disposition of the claim, and
whether there has been a request to defer,
delay, suspend or toll the claim against
the asbestos trust.

After the defendant answers the com-
plaint, the plaintiffs are afforded 60 days
to make each trust claim. The plainciff
must provide (1) a copy of the final exe-
cuted proof of claim, (2) all trust docu-
ments, (3) trust governance documents,
(4) any documents reflecting the status of
the claim, (5) and all documents relating
to the settlement of the claim. The plain-
tiff must also include the name, address,
and contact information for all asbestos
trusts and the amount that the plaindiff
anticipates claiming. Additionally, the
plaintiff must supplement the informa-
tion within 30 days of filing an addition-
al claim. Further, the court will direct the
parties to enter a trust claims document
into the record identifying each personal
injury claim brought by the plaintiff
against an asbestos trust no later than 30
days before trial is set to commence.

If the defendant identifies an asbestos
trust not named by the plaindiff that the
defendant reasonably believes the plain-
tiff should file, the defendant can file a
motion to stay the proceedings. The
court, after reviewing all documentation
in support of the motion will determine
whether the plaintiff should file a claim
against the additional asbestos trust. The
defendant has a responsibility to produce
and describe all evidence required to file
an additional valid claim with the
asbestos trust and the amount of money
the asbestos trust should pay. Further,
the court will determine a deadline for

filing a motion under this section and
any deadline that is afforded must give
the plaintiff an adequate opportunity to
investigate any claims brought by the
defendant.

To the extent permitted in Arizona, trust
materials and trust governance docu-
ments are admissible into evidence and
the plaintiff may not claim privilege or
confidentiality to bar discovery against an
asbestos trust. An action for trial can be
set no later than 180 days after all
required information has been disclosed
by the plaintiff.

The Failure to Act and The FACT
Act of 2017

Although some states have opted out of
bankruptcy trust transparency legislation
and some states have created their own,
the federal government is actively pursu-
ing another form of regulation. One
example is the Furthering Asbestos
Claims Transparency (FACT) Act of
2017. The FACT Act of 2017 was spon-
sored by Congressman Blake Farenthold
(R-Texas), but the Act has long been
supported by the asbestos industry and
the U.S. Chamber of Commerce. The
proponents of the Act argue without it,
claimants can take advantage of the jus-
tice system because some can claim their
injury, not once, but twice in a court of
law. Those in opposition of the Act argue
that the bill deters and inhibits asbestos
plaintiffs from bringing a claim and
recovering damages resulting from
asbestos exposure. Further, those against
the enactment argue the Act could lead
to multiple violations of privacy due to a
requirement of openly disclosing personal
information on a public website. On Feb.
17, 2017, the FACT Act passed the
House Judiciary Committee by a vote of
19 to 11. The FACT Act is currently
awaiting a full vote by the House of
Representatives.
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Conclusion

As illustrated above, the overarching goal
and purpose behind each trust trans-
parency act is the same. While each varies
in the slightest way, they aim to deter
and prevent plaintiffs from recovering
twice for one set of injuries. The success-
fulness of each act is yet to be deter-
mined and the tangled web may never be
fully untangled. However, the willingness
of the various states to recognize and try
to eliminate the deceptive practice is
encouraging.

Footnotes
! Walter Scott, Marmion (1513).

> Amchem Prods., Inc. v. Windsor, 521
U.S. 591, 589 (1997).
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