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Increasingly, custom form construction contracts impose obligations on project participants to produce “as-built” or
October 2014
other “record drawings” at the conclusion of the work. Unfortunately, there is little uniformity in how these
documents are prepared, by whom, and in what medium. Further complicating the issue is the Owners’ expectation
this responsibility is part of basic services. While these documents are an important tool to the Owner, unless care is
taken in their preparation, they can lead to liability for the unwary.
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Current versions of the AIA family of contracts
address responsibility for preparation of
project documentation which reflects the “asbuilt” condition of the work. Providing “asdesigned” or “as-constructed” record
drawings is an additional service under the
standard B101 Owner/Architect agreement.
The A201 “General Conditions,” however,
require the Contractor to keep and maintain
documentation reflecting field changes,
selections made during construction,
approved shop drawings and submittals, and
which serves as a “record of the Work as
constructed.” (Article 3.11). These “as-built”
documents are to be provided to the Architect
and Owner at the conclusion of work, and
have many uses and benefits. While these
contract provisions reflect the typical
expectations for construction professionals,
the trend is away from this practice, and
towards a more custom approach, with
Owners seeking access to more and more
robust and integrated documentation, some
of it from the Design Professional, and all of it
for free.
Understanding the Language
As with all things in construction, the words
used to describe documents reflecting the
work as built are not interchangeable. The
work product of the Design Professional, used
by the Contractor to construct the project, are
typically referred to as the Construction
Documents, or Contract Documents,
consisting of drawings and specifications.
These documents show the project “as
designed,” and are the baseline from which
the “as constructed” set of documents are
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generated. From time to time, due to addenda
issued during bidding, and before
construction, the Design Professional will
issue a set of “Conformed Documents,” which
incorporate these pre-construction changes.
During the project, the scope and execution of
work changes, invariably, as a natural part of
the construction process. These changes
often result from design modifications,
differing
site
conditions,
contractorrequested changes, responses to RFIs, or
value engineering, among other reasons.
These changes are to be documented so what
was
actually
constructed
can
be
memorialized. This report of changes is
typically made directly on the Contract
Documents by the Contractor, the end
product of which are the “As-Built” drawings.
Some Owners request the Architect issue a set
of documents at the end of the job which
incorporate all of the changes reflected in the
“As-Builts,” often referred to as “Record
Drawings.” Record Drawings take the notes of
changes made to the on-site Contract
Document drawing set, which are then edited
and compiled in an “architect reviewed” set
reflecting the on-site changes, and
purportedly representing the conditions of
the completed project. They could also
include the “Shop Drawings,” those
documents prepared by a contractor,
supplier, manufacturer, subcontractor, or
fabricator, reflecting their drawn version of
the information shown in the Contract
Documents. These documents are then
officially released, in either paper or
electronic format.
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If the project is using BIM technology, the
participants may be creating their documents
in separate distinct models based on their
discipline, as architects, structural engineers,
building service engineers, contractors, subcontractors or suppliers. Their individual
building models are uploaded to a shared data
environment, known as the “Common Data
Environment,” where they can be accessed
and combined. These individual models are
then imported into a single piece of software,
and become a “Federated Model.”
Benefits Versus Risks
As-Builts provide a resource available during
the project which depict all current,
authorized changes, work scope and materials
installed. This makes them an excellent tool
for proving claims of unanticipated
conditions, changes in scope or inefficiencies.
After project completion, As-Built or Record
Drawings can be used by the Owner or
Property Manager as a reference over the life
of the facility, assisting in the location of
buried or hidden elements, troubleshooting
problems, for health and safety reasons, and
as a guide for subsequent changes or
expansions. The Property Manager could use
them for safety training, failure analysis,
tenant information, lease or sales literature or
information required by authorities with
jurisdiction. If future expansion or
development is planned at the site, they can
serve as demolition drawings, or for recording
land-use history.
With all the benefits, there are a number of
risks. Decided cases where the accuracy or
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existence of “As-Built” documentation is in
issue do exist. Courts have uniformly held
those to blame for inaccuracies in the
drawings responsible for the consequences,
including potential personal injury or added
cost. Further, if changes were not reflected in
documentation and were not noted on
approved As-Built drawings, they were not
properly approved. Also, courts recognize
accurate As-Built data as a major factor in
judging entitlement to extra-contractual
damages when things had to be changed due
to differing conditions. If the documents are
being transmitted electronically, or the Owner
is given access to BIM models or CAD
drawings, have there been “field verification”
and “markup drawings” prepared with such
precision that allow actual point data to be
converted into the modelling software? How
accurate will these documents really be? How
much precision and assurance can the Design
Professional provide when they issue a set of
Record Drawings? These questions need
answers before any work product is released.
If in an electronic medium, it is imperative
that all disciplines who have access to the
model keep their inputs current and accurate,
and that sufficient data is kept in the system
to later make sense of the changes.
The Key is, As Always, Communication and
Execution
Design Professionals requiring “As-Built”
drawings as part of the Contractor’s set of
deliverables
should
have
a
clear,
understandable and comprehensive set of
directives in the specifications so expectations
can be measured. Formatting, procedure and

p: 312.368.1494

e: mmaisel@iadclaw.org

-4-

CONSTRUCTION LAW AND LITIGATION COMMITTEE NEWSLETTER
May 2021
protocol should be dictated, down to the color
of ink used to denote changes. While there is
no industry standard, there are numerous
guidelines and requirements of public
agencies and scholarly articles on “as-builts”
which provide example language and
thorough checklists for best practices. If the
Owner wants something more than just “AsBuilts,” the Contractor or Design Professional
needs to clearly communicate what they can
provide, and whether it is part of basic
services or will cost more.

by counsel to ensure they are appropriate to
the level of documentation requested, and in
the format provided, whether paper or digital.
And finally, the deliverable itself must meet
the criteria spelled out in the specifications,
should be kept current as the project
progresses,
incorporating
all
contemporaneous changes and information,
should be prepared with care and attention,
quality checked, and not something rushed
through at the end of the job.

Contractual language must be examined on
the front end to make sure it is understood by
all participants what the deliverable will be.
Necessary liability and risk shifting provisions
in the contract need to be carefully examined

w: www.iadclaw.org

p: 312.368.1494

e: mmaisel@iadclaw.org

-5-

CONSTRUCTION LAW AND LITIGATION COMMITTEE NEWSLETTER
May 2021

Past Committee Newsletters
Visit the Committee’s newsletter archive
online at www.iadclaw.org to read other
articles published by the Committee. Prior
articles include:
JANUARY 2021
New Year, New Claims Methodology
William S. Thomas

MAY 2018
Recovering Delay Damages Despite Timely
Completion
Christopher S. Drewry

OCTOBER 2020
Is Your Construction Project Snakebit?
How to Tell and How to Respond
William S. Thomas
SEPTEMBER 2020
A Recurrence of Sick Buildings in the Age of
COVID
William S. Thomas
MAY 2020
COVID-19 and the Construction Industry:
A Glimpse into Delay Issues Associated with
the Global Pandemic
Christopher S. Drewry
APRIL 2020
OSHA Safety and Reporting Guidelines:
Changes in Response to the Novel
Coronavirus Pandemic and Impact on the
Construction Industry
Tom M. Buckley

APRIL 2018
A Word to the Wise – The AIA Revised
Contract Documents Could Lead to New
and Unanticipated Risks
George Talarico
SEPTEMBER 2015
Lottery Tickets and Leaky Windows: Florida
Courts Tackle Enforcement of Oral
Contracts
Charles E. Reynolds and Troy Vuurens
APRIL 2014
Are Attorneys’ Fees a Recoverable Cost of
Contract Administration?
Thomas V. McCarron, Nicole Lentini and
Wayne Heavener
MARCH 2013
Project Documentation: How to Teach the
Project Guys What the Lawyers Need
Bruce Kahn and David W. Kash

NOVEMBER 2019
AI Field of Dreams—If Machines Build It,
Will They Come?
Danielle M. Waltz and Chelsea A. Creta
w: www.iadclaw.org

p: 312.368.1494

e: mmaisel@iadclaw.org

