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In a recent National Labor Relations Board decision, the Board overruled its prior position on the legality of
policies requiring confidentiality by participants in workplace investigations. It is critical to note, however,
the distinction as between confidentiality provisions related to open and ongoing investigations and closed
or completed investigations.
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I Introduction

On December 16, 2019, the National Labor
Relations Board in a 4-1 decision in Apogee
Retail LLC (“Apogee”)’, reversed its 2015
decision issued in Banner Estrella Medical
Center’ that required a case by case
determination of whether confidentiality
may be required in a workplace
investigation. Applying Boeing Co. analysis
and considering Supreme Court precedent
and regulatory guidance, the NLRB
determined investigative confidentiality
rules are lawful to the extent the policies
apply to open investigations. Employers are
urged, however, to carefully craft
confidentiality policies in accordance with
the NLRB decision.

Il. Banner Estrella is Overruled

In 2015, the NLRB in Banner Estrella
considered whether an employer’s policy of
confidentiality during the course of
workplace investigations violated an
employee’s Section 7 rights to discuss
discipline or ongoing disciplinary
investigations involving themselves or
coworkers. It found confidentiality
instructions unlawful and ruled only after an
employer presented a particularized
showing that corruption of the investigation
was likely to occur could the employer
lawfully require employee confidentiality.3
Here, the Board reconsidered the Bella
Estrella test and overruled the test finding

11d., 368 NLRB No. 144 (2019).

2 |d., 362 NLRB 1108 (2015).

3 Banner Estrella, 362 NLRB at 1109.
4 Apogee, supra.
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(1) it failed to consider Supreme Court and
Board precedent recognizing the Board’s
duty to balance an employer’s legitimate
business justifications and employee’s
Section 7 rights; (2) Bella Estrella failed to
consider the importance of confidentiality
assurances to both employers and
employees during an ongoing investigation;
and (3) Banner Estrella is inconsistent with
other federal guidance. *

Citing to NLRB v. Great Dane Trailers, Inc.,®
the Board acknowledged its duty to balance
employer’s asserted business justifications
and the exercise of employee Section 7
rights in light of the National Labor Relations
Act (“NLRA”) and its policy.® Further, the
Board addressed the benefits to both
employers and employees of confidentiality
assurances during the course of workplace
investigations. There is no dispute than an
employer has a legitimate interest in
investigations; however, the NLRB further
assessed the interests of the employees in
confidentiality:

And, because full, fair, prompt and accurate
resolution of such complaints also benefit
employees, they too, possess a substantial
interest in having effective system in place
for addressing workplace complaints.
Confidentiality assurances during an ongoing
investigation play a key role in serving the
interests of both employers and employees.”
The Board also considered the inconsistency
of other Federal regulatory guidance by the

5388 U.S. 26 (1967), citations omitted.
® Apogee, supra.
71d.
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Equal Employment Opportunity Commission
(“EEOC”) which suggested an employer
should protect the confidentiality of
harassment allegations to the extent
possible.® As such, the Board reasoned,
overruling Banner Estrella eliminated the
“dilemma faced by employers who have
been caught between two regulatory
schemes.”?

lll. Application of Boeing Test

The Board next applied the Boeing test to
the confidentiality policy at issue. Per the
Board, in Boeing, it adopted a new standard
for determining whether the “mere
maintenance of a facially neutral work rules
violates the [NLRA].”*® In balancing asserted
business justifications and potential for the
invasion of employee rights, the Board
designates the confidentiality policy into one
of three categories:

Category 1 includes rules that the Board
designates as lawful to maintain either
because (1) the rule, when reasonably
interpreted, does not prohibit or interfere
with the exercise of NLRA rights; or (ii) the
potential adverse impact on protected rights
is outweighed by justifications associated
with the rulel;]

Category 2 will include rules that warrant
individualized scrutiny in each case as to
whether the rule would prohibit or interfere
with NLRA rights, and if so, whether any
adverse impact on NLRA-protected conduct

8 See “Enforcement Guidance on Vicarious Employer
Liability for Unlawful Harassment by Supervisors”
(June 18, 1999), Section V(C)(1) “Confidentiality.”

°® Apogee, supra, citations omitted.
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is outweighed by legitimate justifications;
and

Category 3 will include rules that the Board
will designate as unlawful to maintain
because they would prohibit or limit NLRA-
protected conduct, and the adverse impact
on NLRA rights is out-weighed by
justifications associated with the rule. An
example would be a rule that prohibits
employees from discussing wages or
benefits with each other.!!

The Board found that as applied to open
investigations, the confidentiality rules may
affect the exercise of Section 7 rights, but
that any adverse impact is comparatively
slight. Therefore, Category 1 of the Boeing
test is applicable, and the rule deemed
lawful to maintain.? It is important to note
that Category 1 treatment was limited by the
Board to the rule as applied to open
investigations.

IV. Conclusion

Per the Board’s analysis, most justifications
for requiring investigative confidentiality
apply while the investigation is ongoing.
Therefore, it found those provisions lawful
under Category 1 of the Boeing test.
However, the Board specifically left the facial
validity of the confidentiality rule at issue in
Apogee as an open question requiring
remand because the rule was not, on its
face, limited to ongoing or open
investigations. Further the Board
determined those rules that are not limited

10 Boeing Co., 365 NLRB No. 154 (2017).
11 Apogee, supra.

2 g.

B,
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to open investigations fall into Category 2 of
the Boeing test and thus subject to
heightened individualized scrutiny.’*  As
such, employers should carefully craft
confidentiality policies in line with the
NLRB’s recent decision and underlying
analysis.

%d.
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