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Canadian courts, like those in many other jurisdictions, are adapting to the use of emajis as part of evidence. Emajis,
found in text messages, social media interactions, or digital communications, play a role in conveying intent,
emotions, or context. But in some instances, they can also create enforceable contractual commitments.
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Emojis or emoticons are definitely part of
modern communication. There are more
than 3,500 emojis in the Unicode Standard,
the smiling face with tears of joy being one
of the most popular. With yearly new
releases, the emojis will continue to
illustrate our moods and opinions.

Emoticons are represented by a set of
characters positioned to replicate an
expression. One can easily replicate
“joy” using :-) or ;-). Emojis are small
pictures @ of increasing variety.

tasked of interpreting the content of the
accused’s Facebook account, should not
ignore the emojis. The Court noted: “It is
apparent that Mr. Hamdan and others
communicating on his Facebook account
used emoticons to add meaning to what
they said.” The difficulty, however, is how
does one adequately interpret the meaning
of emoijis.

In contractual matters, Canadian courts have
recently accepted the binding effect of the
thumbs-up emoji 5 and interpreted them
as consent to the proposed agreement. In

Hengyun International Investment

) Commerce Inc. v. 9368-7614 Québec Inc. ",

But what happens when Emojis and the plaintiff, a property owner was disputing
Emoticons infiltrate contractual

communications?

Canadian courts are frequently faced with
evidence containing various forms of emojis,
emoticons or other pictograms (together
“emojis” to simplify the text). In fact, there
are hundreds of published Canadian cases
discussing emojis. Most are found in text
messages or social media extracts filed into
evidence. When presented with emojis,
courts must interpret their meaning, and
cannot simply disregard them. Emojis
cannot be set aside or removed from the
communication, as they act, more often
than not, as qualifying factors for the words
they supplement. For example, in the case of
R. v. Hamdan', the Supreme Court of British
Columbia ruled that the prosecutor’s expert,

"R. v Hamdan, 2017 BCSC 1770.

the existence of a lease and requesting the
eviction from its premises. In this case, the
lease had been originally entered into
between the owner and a fitness center.
Shortly after the lease signature, the fitness
center requested a change to the name on
the lessee in favor of the defendant, 9368-
7614 Québec Inc. However, the change of
name was never made. A dispute arose over
numerous issues, which lead the landlord to
seek an eviction of the Defendant, which was
never a party to the lease. The Québec
Superior Court ruled against the landlord
and recognized the validity of the transfer of
the lease based on its interpretation of the
content of text messages between the
parties. Indeed, the evidence showed that
the original lessee, the fitness center, had
mentioned the transfer to the Landlord over

" Hengyun International Investment Commerce Inc. c.

9368-7614 Québec inc., 2020 QCCS 2251.
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text messaging. Following the receipt of
these text messages, the landlord had
answered with a thumbs-up emoji, without
any other words. The Court found that, by
doing so, the landlord had consented to the
transfer of the lease.

A thumbs-up resulted in a similar result in a
recent case issued by the Court of King's
Bench for Saskatchewan!. Indeed, in the
South West Terminal Ltd decision, the
dispute revolved around the existence of a
contract to purchase flax seeds between
long-standing  business partners. The
plaintiff was a grain and inputs company
seeking to purchase flax seeds from a
farming corporation. Following negotiations,
the prospective buyer drafted a contract and
texted an executed copy to the seller
requesting the seller to “Please confirm flax
contract.” Upon receipt of the text, the seller
wrote back using a thumbs-up emoji, but
never followed up nor delivered the fax
seeds. The parties disagree as to whether
there was a meeting of minds that would
support a contractual obligation.

The Court noted that: “The question at issue
is not to determine what the parties
subjectively had in mind, but rather whether
their conduct was such that a reasonable
person would conclude that they had
intended to be bound.”. As such, the Court

conducted its assessment from the
perspective of what an “informed objective
bystander would understand” from

receiving a thumb-up. Online dictionary was

" South West Terminal Ltd. v Achter Land, 2023 SKKB
116.

-3-

INTERNATIONAL COMMITTEE NEWSLETTER
December 2023

put into evidence to discuss the potential
meaning of 4. The Court then analyzed the
contractual history between the parties and
concluded that text messages followed by
curt words, such as “ok” “yup” or “looks
good” had been used in the past to confirm
the acceptance of purchase orders.
Accordingly, the Court ruled in favor of the
buyer and confirmed that the thumbs-up
emoji was in fact an acceptance of the
proposed contract.

Takeaways ¢

e Emojis are without a doubt a relevant
element of a communication and will
be interpreted by the Courts if put
before them in evidence.

e The use of a “positive” emojis, such
as a thumb-up, could be interpreted
as an acceptance to a contract or to
an amendment, especially between
commercial partners with a history of
doing business.

e Choose your emojis wisely.
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