
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 The doctor is dead. 

IN THIS ISSUE 
John Lucas, VC of Insurance for the IADC Product Liability Committee, Whitney Frazier Watt, Chair of the IADC Product Liability 

Committee, and Adam Bobkin, recently nominated for IADC membership, had the opportunity to discuss nuclear verdicts. This 

month’s newsletter captures that conversation and provides insight into techniques to challenge plaintiff attorneys’ inflated 

calculations to reduce the probability of a nuclear verdict.   
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Whitney: We have all heard about how 

nuclear verdicts (over $10,000,000) are 

becoming increasingly common – and that 

thermonuclear verdicts (over 

$100,000,000) are on the rise.  John, how 

are these verdicts disrupting the insurance 

world? 

John1: As a casualty claim manager, I have 

watched the reptile theory develop.  The first 

time that I spoke on the topic, I was nearly 

laughed out of the room.  Before long, 

insurance professionals – even outside of 

claims – began asking about social 

inflation.  All of this has evolved to a state 

where nuclear verdicts are quite 

commonplace.  After twenty-eight years 

working in the insurance industry, I could 

easily ask whether the industry can sustain 

the impact of nuclear verdicts, but a better 

question is whether or not our economy can 

sustain the impact.  Sometimes, you have to 

go back to the basics.  When I trained as a 

claims adjuster, the instructor said, 

“Insurance is designed to make people 

whole, no more, no less.”  As jury verdicts are 

announced and publicized in the tens of 

millions, or hundreds of millions, or in some 

cases, over a billion dollars, I often wonder 

how we got here, to a place where in some 

cases, there are no economic theories or 

logical mathematic equations to connect jury 

awards to reality.  Similarly, I often wonder 

what we, as an industry, can do about 

it.  Then I met Adam Bobkin, an appellate 

 
1 The views and opinions expressed in this article are 
solely those of John Lucas; shall not be construed as 
legal advice; and do not reflect any corporate 

attorney at Mauro, Liling, Naparty, LLP, and 

learned of the important and creative work 

that he and his firm do to try to mitigate 

nuclear verdicts.     

Whitney: Adam, I have read a lot about 

settlement considerations, potential 

legislative remedies, and anchoring to limit 

nuclear verdicts.  I am curious, though, 

what you are doing to try to lessen the risk 

for your clients.    

Adam: I would say that the first line of 

defense in combatting these verdicts is to 

develop each case as if it were going to be 

tried. Every aspect of discovery must be 

explored, every deposition taken, every 

motion made, and every expert witness 

retained – including damages experts. Too 

often I hear that there is little value in 

deposing an expert because his opinions are 

well known, or that a motion is unlikely to 

succeed and therefore not worth the time or 

expense. In my experience, however, we can 

never know which of the various available 

leverage points will tip the scales in our 

favor, or when. The defense should 

approach each step in the process with 

optimism and the belief that we can win. 

The next step in the process is to rethink our 

approach and evolve. For far too long, the 

defense bar has been utilizing the same 

strategies while the plaintiffs’ bar is 

constantly developing new ones. We have 

found success in defending damages claims 

by unpacking plaintiffs’ life care plans to 

position, opinion, endorsement, or view of Sompo 
International or any of its member companies.   
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expose inconsistencies and collateral 

sources baked into them, demonstrating the 

fallacy of the traditional present value 

calculation performed by economists, and 

presenting new approaches to reasonable 

value that challenge the collateral source 

rule. Gone should be days of simply making 

need and frequency challenges to life care 

plans on cross-examination.  A more 

comprehensive approach is a must. 

Life care planners rely on pricing resources 

that are used by insurance companies and 

contain insurance data. They also regularly 

include case managers in their life care plans 

without addressing the reality that a core 

function of a case manager is to identify 

collateral sources to help their patient cover 

costs. All of this must be unpacked for the 

jury. 

When it comes to economists, the reality 

that their opinions make assumptions about 

how litigation proceeds will be invested, 

even though they have no background or 

training in investments, is often overlooked. 

Working with an investment professional to 

compute present value leads to a more 

realistic figure that takes advantage of 

higher returns in a statistically safer group of 

investments that leads to lower present 

values.  

Finally, we all know that healthcare goods 

and services do not cost what providers 

charge for them. Yet many believe the 

collateral source rule precludes talking 

about anything less than the inflated billed 

amounts. That might be true for what I like 

to call a “direct attack” on the collateral 

source rule. Relying on the actual bills or 

explanation of benefits for a plaintiff is a 

“direct” collateral source attack. That is 

allowed in certain jurisdictions, but in many 

it is not. Reframing the discussion to talk 

about the market value of these goods and 

services goes around the collateral source 

rule and has been accepted in several 

jurisdictions where a direct attack is not. 

Specialized experts in healthcare pricing, as 

opposed to “billing experts,” are a necessary 

component for this argument. 

With these types of opinions in hand, the 

defense can then seize on the recently 

strengthened rules relating to the 

admissibility of expert witness opinions to 

challenge plaintiffs’ experts and create legal 

issues plaintiffs’ counsel are not used to 

seeing. This adds new leverage for the 

defense. That leverage may come from a 

trial judge granting a motion to limit or 

preclude plaintiff’s experts or as appellate 

leverage if the case must be tried. An appeal 

should never be the goal, but the threat of 

one needs to be real to the plaintiff for 

maximum leverage to be obtained. 

Whitney: What types of Rule 702 challenges 

or other motions in limine, specifically, 

have been helping your firm combat 

nuclear verdicts?     

Adam: Several, Whitney, but not every case 

will benefit from every available strategy. 

Most cases benefit from an attack on the 

plaintiff life care planner’s foundation for his 

opinion. The International Association of 

Rehabilitation Professionals, which is one of 

the primary groups dedicated to the life care 

planning profession, has made clear in its 

publications that there are no statistical 

http://www.iadclaw.org/
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studies regarding the efficacy of life care 

plans or a generally accepted methodology 

for determining prices for the items 

contained in life care plans. This is where 

having a healthcare economist on the 

defense side to contrast with the life care 

planner on the plaintiff’s side is key.   

When it comes to present value, precluding 

reliance on net-negative discount rates, 

which have the effect of inflating to present 

value, instead of reducing to present value, 

is important to recognize and preclude as 

improper. 

When a plaintiff suffers a catastrophic injury 

but continues to claim a full life expectancy 

based solely upon a treating physician’s 

anecdotal experience treating a handful of 

patients, a motion to preclude that life 

expectancy opinion is very impactful. Life 

expectancy is a defined science based upon 

statistics that cannot be replicated reliably 

using the individual experiences of one 

physician with a handful of patients. A larger 

sample size is required. When faced with this 

type of life expectancy opinion, the recently 

strengthened rules relating to the 

admissibility of expert witness opinions can 

help to eliminate decades of expensive 

future medical care. 

Other motions specific to each case are also 

valuable to consider. For example, if family 

members testify that they will care for the 

plaintiff at home and on their own, plaintiff’s 

life care planner should not be allowed to 

offer an opinion about costly home or facility 

care. Likewise, if a plaintiff does not intend 

to pursue certain treatments or use 

specialized prosthetics or wheelchairs, those 

items also should be precluded. And, if the 

plaintiff does not live within the jurisdiction, 

or possibly even outside of the country, costs 

should be based upon the local market in 

which care is reasonably likely to be 

purchased, not where the case is venued. 

Finally, if nationalized healthcare exists in 

the plaintiff’s home country, a motion to 

preclude the life care plan for lack of 

foundation can be particularly powerful 

leverage. 

Whitney: John, from the carrier side, what 

do you think about these strategies?    

John: As with any other complex issue, where 

there are many variables involved, a simple 

solution is often elusive or altogether 

impossible.  In those situations, a rational 

approach is to seek incremental solutions. I 

have read many articles and attended 

dozens of webinars related to combating 

nuclear verdicts.  The focus is typically on 

humanizing the corporate defendant, 

anchoring, and hiring a defense life care 

planner or economist to offer a counter value 

to the plaintiff’s.  While these are all worth 

discussion and important components of any 

present day trial defense strategy, when I 

began learning about the strategies which 

Adam is employing, my thought was, now we 

have something that may help to level the 

playing field.  As we observe more and more 

plaintiff attorneys retaining vocational 

rehabilitation experts, life care planners, and 

economists on less serious injuries, we have 

also observed exponentially increased 

settlement demands and large dollar awards 

asked of the jury during closing.  What seems 

to enable or justify these large demands and 

http://www.iadclaw.org/
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jury asks is the oftentimes highly inflated 

damages models, supported by experts or 

“experts”.  In some cases, the latter is true, 

purported experts using highly speculative 

models to generate future medical care cost 

estimates and non-credible future wage loss 

claims.  Take for example a claim in which a 

closed head injury is alleged, with minimal 

treatment or completely non-invasive 

treatment.  We would tend to call that a 

concussion claim.  Add to that, subjective 

complaints, the retention of a life care 

planner and an expert report proposing a 

$3,000,000 life care plan, a $1,500,000 

future loss of earnings claim, as well as 

general damages (pain and suffering) and it 

is easy for plaintiff to justify a $6,000,000 

settlement demand.  The strategies being 

built around the restatement of Federal Rule 

702 are critical in that they work toward 

disqualifying experts who use nothing more 

than common thinking in some instances to 

justify a highly inflated damages 

model.  Referring back to the hypothetical 

claim above, what is the true settlement 

value without a $3,000,000 life care 

plan?  What is the settlement value without 

a $1,500,000 future loss of earnings claim? 

It’s worth what a closed head injury is worth, 

it is worth the pain and suffering associated 

with that injury if the defendant is legally 

liable for that injury.  If the inflated damages 

are based on non-scientific conjecture by a 

paid expert, and nothing more, and that 

claimant is compensated for the injury that 

the defendant caused, what occurred? The 

claimant was made whole, nothing more, 

nothing less.  Working step by step, within 

the rules, to seek fairness for both sides of 

the v. is the path to a level playing field. 

Whitney: Defendants definitely have some 

work to do to level the playing field.  What 

should lawyers and their clients understand 

about the value of filing motions that might 

not win – or bringing in another law firm on 

a significant matter – to try to combat a 

nuclear verdict?   

Adam: Adding specialty counsel to address 

damages has several advantages. First, it 

allows defense counsel to focus on the 

liability defense and witness preparation in 

the weeks before and during trial when 

motion practice can be particularly time 

consuming. Second, on a significant case, 

having additional points of view is extremely 

advantageous. Specialty counsel on 

damages can help frame arguments to 

anchor not only economic damages, but also 

non-economic damages. That makes it 

easier for defense counsel to prepare their 

case for trial and for the defense to maintain 

the position that we are ready to try the case 

if it cannot be resolved. Being prepared gives 

us the fortitude to maintain our view of case 

value in the days before trial, which anchors 

cases away from nuclear outcomes. 

When it comes to motions, what better time 

to give new thought to motion practice than 

the new environment we find ourselves in 

where courts are supposed to think about 

expert witness admissibility with renewed 

vigor. Pending motions have long been a tool 

for the defense to gain leverage and to show 

plaintiffs that they are serious about their 

value of the case. Working with specialty 

counsel to identify legal issues not typically 

http://www.iadclaw.org/
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raised forces plaintiff’s counsel to face new 

risks and reevaluate their settlement 

position as the start of trial approaches.  

John: Commentators on nuclear verdicts 

nearly always begin with the fact that the 

plaintiffs’ bar is more organized and is steps 

ahead of the defense side.  Years ago, they 

began sharing ideas and strategies such as 

reptile tactics designed to anger juries and 

encourage them to punish corporate 

defendants.  In order to reset the market 

toward fair compensation as to case values 

and jury awards, the defense community 

must do something different.  Adam and his 

firm offer something different, something 

additional to add to defense strategies with 

the goal of reducing, possibly even 

eliminating what in some cases amounts to 

highly exaggerated damages models which 

drive outsized verdicts.  This supports a move 

back to basics, simply to a level playing field, 

where when the defendant is legally liable, 

the claimant is made whole, nothing more, 

nothing less. 

Whitney: As social inflation continues to 

rise, defense counsel must work hard to 

find ways to combat plaintiff attorneys’ 

increasingly aggressive tactics.  I am 

grateful to the IADC for helping to facilitate 

these discussions – and appreciate both of 

you sharing your experiences in this article.     

 

 

      
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.iadclaw.org/
mailto:mmaisel@iadclaw.org


- 7 - 

PRODUCT LIABILITY COMMITTEE NEWSLETTER 
January 2024 

  

w: www.iadclaw.org     p: 312.368.1494     e: mmaisel@iadclaw.org 

 

 

Past Committee Newsletters 

 

Visit the Committee’s newsletter archive 

online at www.iadclaw.org to read other 

articles published by the Committee. Prior 

articles include: 

 

 

DECEMBER 2023 

Collision Mitigation Systems – With 

Innovation, Comes Litigation 

Harry Byrne, Sharon Caffrey, and Ryan 

Monahan 

 

NOVEMBER 2022 

Unlimited Liability? Québec Tobacco 

Litigation And Its Ramifications For Product 

Liability Class Actions 

Shaun E. Finn, Audrée Anne Barry, and 

Camille Rivard 

 

JANUARY 2022 

Ninth Circuit Adopts “Unequivocally Clear 

and Certain” Standard to Determine When 

30-Day Removal Clock is Triggered 

Brian D. Gross and Kristi L.K. Young 

 

DECEMBER 2021 

Supreme Court Settles Circuit Split Over 

Remand Orders Under 28 U.S.C § 1447(d) 

Brian D. Gross, Jennifer A. Whelan, and Max 

Doherty 

 

JULY 2021 

Requests for Honoraria in Class Actions Face 

Rising  

Scrutiny and Resistance 

Cheryl Woodin and Gannon Beaulne 

 

 

 

 

 

 

 

 

 

MARCH 2021 

The Proposed Amendment to Federal Rule 

of Evidence 702 – Will it Work? 

Daniel Higginbotham 

 

JANUARY 2021 

Too Big to Certify? Class Actions in Canada 

Harmon C. Hayden 

 

DECEMBER 2020 

A Claim Too Far: 

Supreme Court of Canada Refuses to 

Recognize New Tort Duty for 

Pure Economic Loss Claims Against 

Manufacturers 

Peter J. Pliszka and Michael Parrish 

 

JULY 2020 

Alert to Product Liability Defense Counsel: 

United States Supreme Court Set to Again 

Address Specific Personal Jurisdiction 

Joseph J. Stroble 

 

JUNE 2020 

Using Bankruptcy to Your Client’s 

Advantage 

Whitney Frazier Watt and Caroline C. Phelps 

 

http://www.iadclaw.org/
mailto:mmaisel@iadclaw.org
http://www.iadclaw.org/
https://www.iadclaw.org/assets/1/17/Product_Liability_December_2023.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_December_2023.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_November_2022.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_November_2022.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_November_2022.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_January_2022.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_January_2022.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_January_2022.pdf
https://www.iadclaw.org/assets/1/17/Appellate_Practice_and_Product_Liability_JOINT_Newsletter_December_2021.pdf
https://www.iadclaw.org/assets/1/17/Appellate_Practice_and_Product_Liability_JOINT_Newsletter_December_2021.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_July_2021.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_July_2021.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_July_2021.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_March_2021.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_March_2021.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_January_2021.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_December_2020.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_December_2020.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_December_2020.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_December_2020.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_December_2020.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_July_2020.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_July_2020.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_July_2020.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_June_2020.pdf
https://www.iadclaw.org/assets/1/17/Product_Liability_June_2020.pdf

