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In product liability cases, plaintiffs often join
non-diverse distributors of drugs and
medical devices as defendants for the
purpose of defeating diversity jurisdiction.
Defendants may obtain relief by invoking the
fraudulent joinder doctrine, which allows a
federal district court to assume jurisdiction
over a removed, facially non-diverse case,
dismiss the non-diverse defendants and
retain jurisdiction. In order to invoke the
fraudulent joinder doctrine, defendants
must show that “there is no reasonable basis
in fact or colorable ground supporting the
claim against the joined defendant, or no
real intention in good faith to prosecute the
action against the defendants or seek a joint
judgment.” In re Zoloft (Sertraline
Hydrochloride) Prod. Liab. Litig., 257 F. Supp.
3d 717, 719 (E.D. Pa. 2017) (quoting Boyer v.
Snap-on Tools Corp., 913 F.2d 108, 111 (3d
Cir. 1990)); see also In re Taxotere
(Docetaxel) Prod. Liab. Litig., No. 19-CV-
1164, 2020 WL 598043, at *1 (E.D. La. Feb. 7,
2020) (“[Tlo establish improper joinder, a
defendant must show that ‘there is no
reasonable basis for the district court to
predict that the plaintiff might be able to
recover against an in-state defendant.””)

Historically, defendants have struggled to
overcome the burden of establishing
fraudulent joinder, including with respect to
distributors, because courts tend to view “all
factual allegations” regarding fraudulent
joinder “in the light most favorable to the
plaintiff,” and several courts have found that
“any uncertainties in state law must be
resolved in the plaintiff’s favor.” In re Abilify
(Aripiprazole) Prod. Liab. Litig., No.
3:16MD2734, 2018 WL 6258903, at *2 (N.D.
Fla. Nov. 8, 2018); see also Harris v. Zimmer
Holdings, Inc., No. 18 CIV. 11271 (PAC), 2019
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WL 1873178, at *3 (S.D.N.Y. Apr. 26, 2019)
(“In  deciding a motion premised on
fraudulent joinder, the court resolves all
factual and legal issues in plaintiff’s favor,
“and all doubts [are] resolved against
removability and in favor of remand.”
(quoting In re Gen. Motors LLC Ignition
Switch Litig., No. 14-MD-2543 JMF, 2015 WL
3776385, at *1 (S.D.N.Y. June 17, 2015))).
However, in certain cases, defendants have
been able to successfully prove that
plaintiffs cannot establish their claims
against an in-state  distributor by
demonstrating that the requisite elements
of liability under state law cannot be met. In
addition, recent successes in the Zoloft and
Taxotere litigations demonstrate that there
are newer and more creative ways to
establish that distributors were fraudulently
joined and, in turn, defeat motions to
remand.

No Liability Under State Law

One of the main, and arguably the most
straightforward, arguments in opposing
joinder of distributors is to examine the
product liability requirements under the
relevant state law. Courts have denied
remand and found that a non-diverse
distributor was fraudulently joined on the
grounds that the state law either limits
liability to manufacturers or to distributors
with actual knowledge of the defect alleged.
For instance, in Harris v. Zimmer Holdings,
Inc., plaintiffs brought suit against the
manufacturer of an artificial hip and joined
the in-state distributors alleging that they
negligently distributed, marked and/or
promoted the medical device and failed to
convey adequate warnings. No. 18 CIV.
11271 (PAC), 2019 WL 1873178, at *2
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(S.D.N.Y. Apr. 26, 2019). Plaintiffs moved to
remand the case, and in response, the
manufacturer argued that the in-state
distributors were fraudulently joined
because plaintiffs’ claims were implausible.
Id. In siding with defendants, the court first
examined plaintiffs’ defective design and
failure to warn claims under the Ohio
Product Liability Act and found that the Act
extended liability solely to manufacturers,
with some exceptions, none of which were
alleged. /Id. at *4. As a result, the court
found that plaintiffs’ claims under the Ohio
Product Liability Act failed as a matter of law.
Id. In addition, the court examined plaintiffs’
claim under the Ohio Consumer Sales
Practices Act, “a remedial law designed to
compensate for traditional consumer
remedies,” and found that it did not apply to
plaintiffs’ claims for personal injury
associated with the device. /d. With no
likelihood of success on any of their claims
against the in-state distributors, the court
held that “even wunder Ohio’s lenient
pleadings standard, Defendants have met
their high burden of showing fraudulent
joinder as to the Ohio Defendants.” Id. The
court denied remand and explained that
where “state case law or legislation removes
all reasonable possibility that the plaintiff
would be permitted to litigate the claim,
then remand must be denied.” Id. at *3.

Similarly, in Millman v. Biomet Orthopedics
Inc., the court denied remand, finding that
under lllinois law, plaintiffs could not state a
claim against the in-state distributor. No.
3:13-CV-77 RLM-CAN, 2013 WL 6498394, at
*3 (N.D. Ind. Dec. 10, 2013). Specifically, the
court noted that pursuant to the lllinois
Distributor Statute, “[i]n any product liability
action based in whole or in part on the
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doctrine of strict liability in tort,” a court
must dismiss a non-manufacturer defendant
once that defendant “files an affidavit
certifying the correct identity of the
manufacturer of the product.” /d. at *2. The
distributors filed an affidavit stating that
Biomet, the out-of-state defendant,
manufactured the device and the
distributors did not play any role in or
exercise control over the design, testing or
manufacture of the devices other than by
merely delivering the devices to hospitals.
Id. Because the plaintiffs failed to “set forth
specific facts” that the distributors had
“actual knowledge of the defect in the
product,” the court denied remand, finding
that plaintiffs failed to “demonstrate that
they ha[d] a reasonable probability of
prevailing” on any claim against the in-state
distributor under lllinois law. Id. at *3-5.

Likewise in Askew v. DC Medical, LLC, the
court found that the sole distributor of a
medical device was fraudulently joined
where the plaintiff failed to offer evidence
under Georgia law that the distributor had
actual or constructive knowledge of a defect.
No. 1:11-CV-1245-WSD, 2011 WL 1811433,
at *7-8 (N.D. Ga. May 12, 2011). In denying
remand, the court rejected plaintiffs’
“general, conclusory allegations” that, as the
exclusive distributor, DC Medical “was or
should have been in possession of evidence
demonstrating that the DePuy ASR Hip
Implant Devices caused serious injuries and
would fail.” Id. at *5. Moreover, the court
noted that DC Medical submitted a
declaration unequivocally stating that DC
Medical did not have knowledge of any
defect prior to the distribution of the device.
Id. at *5-6. Without “any evidence
supporting their allegations that DC Medical
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had knowledge of a defect prior to
distributing the ASR device,” the court
concluded that the plaintiffs did not have a
viable claim of negligence against the
distributor under Georgia law and that it
could ignore the distributor's residence and
retain jurisdiction. /d. at *7-8.

These cases suggest that, in certain
jurisdictions, defendants can successfully
prove that distributors were fraudulently
joined by showing that the requirements for
product liability under state law cannot be
satisfied.

No Actual Intent To Pursue Claims

In addition to approaching fraudulent
joinder from the angle of failure to state a
claim, at least one recent opinion suggests
that even if plaintiffs can reasonably assert a
claim, defendants may still be able to
establish fraudulent joinder by
demonstrating that plaintiffs have no intent
to pursue that claim. In In re Zoloft
(Sertraline Hydrochloride) Product Liability
Litigation, plaintiffs filed an action in
California state court against both the
manufacturer (Pfizer) and an in-state
distributor (McKesson) alleging numerous
state law claims. 257 F. Supp. 3d 717, 718
(E.D. Pa. 2017). Defendants removed the
case on the grounds that McKesson was
fraudulently joined and requested transfer
to the In re Zoloft (Sertraline Hydrochloride)
Product Liability Litigation MDL, and the
plaintiffs moved to remand. /d. The court
found that, although the plaintiffs pled
sufficient facts to assert a claim against
McKesson, “the history of the Zoloft
litigation show[ed] that Plaintiff [had] no real
intention to pursue claims against
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McKesson, such that McKesson was
fraudulently joined.” Id. Specifically, the
court found merit in defendants’ argument
that because Zoloft plaintiffs in other cases
had regularly failed to propound discovery
on McKesson in either state or federal court,
it was clear that plaintiffs were simply joining
McKesson to defeat diversity rather than
engage in litigation against them. /d. at 720.
The court further found that, “[e]Jven more
significantly, the plaintiffs in numerous
Zoloft cases ha[d] dismissed claims against
McKesson both before and after the Court
granted summary judgment in favor of
Pfizer,” indicating that plaintiffs lacked good
faith intent to prosecute their claims against
McKesson. Id. at 720-21. As a result, the
Court concluded that McKesson was
fraudulently joined and denied remand. /d.
at 721. In doing so, the MDL court suggested
an opportunity for defendants in future
cases to go beyond the actual pleadings and
argue that plaintiffs' intent to pursue their
claims is a relevant factor in examining
whether a distributor was fraudulently
joined.

No Direct Link Between the Distributor And
Plaintiffs

Finally, in an opinion just last month, one
court opened the door to arguing that an in-
state distributor cannot defeat diversity
where there is no proof that the distributor
actually provided the particular product that
the plaintiff received. In In re Taxotere
(Docetaxel) Product Liability Litigation,
sixteen plaintiffs filed an action in California
state court alleging that Taxotere, a
chemotherapy drug, caused them to suffer
permanent hair loss. No. 19-CV-1164, 2020
WL 598043, at *1 (E.D. La. Feb. 7, 2020).
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Plaintiffs sued several pharmaceutical
companies that manufactured Taxotere as
well as McKesson, an in-state distributor. /d.
Defendants removed the case and
requested transfer to the In re Taxotere
(Docetaxel) Product Liability Litigation MDL
claiming that McKesson was fraudulently
joined, and plaintiffs responded by filing a
motion to remand. Id. In denying the
plaintiffs’ motion, the court placed clear
limits on the extent to which a distributor
can be joined by requiring a showing that
McKesson distributed the particular doses of
the drug that the plaintiffs themselves were
administered. /d. at *1-2. The court found
that without an allegation that McKesson
was the sole packager or distributor of the
drug, the plaintiffs could not conclude that
the doses they were administered were
received from McKesson. Id. at *1.
Moreover, plaintiffs’ allegation that
McKesson distributed to an infusion facility
where one of the plaintiffs received
treatment fell short of providing a
reasonable basis upon which the court could
conclude that McKesson was a proper
defendant. /d. at *2. While it is unclear if
other courts will adopt a similar approach,
this opinion provides defendants with
grounds to argue that, without a direct and
concrete link between the distributor and
the plaintiffs, the distributor is an improper
defendant.

Conclusion

In sum, defendants should be vigilant for
attempts by plaintiffs to defeat diversity

jurisdiction by  joining non-diverse
distributors. Despite the often high burden,
recent opinions demonstrate  that

defendants can defeat motions to remand
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by establishing fraudulent joinder in multiple
ways. One of the traditional approaches is
to argue that plaintiffs failed to state a viable
cause of action against the non-diverse
distributor in light of the limits placed on
distributor liability under state law. Recent
decisions also indicate that courts are
amenable to more nuanced fraudulent
joinder arguments, including focusing on the
extent of the relationship between the
distributor and the plaintiffs (or lack thereof)
as well as on plaintiffs’ behavior in other,
related cases.
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