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Congress passed the Federal Arbitration Act
(FAA) in 1925 to place arbitration agreements
on the same footing as other contracts.'
Under the FAA, an arbitration provision
“shall be valid, irrevocable, and enforceable,
save upon such grounds as exist at law or in
equity for the revocation of any contract.” 9
U.S.C.A. § 2. This simple idea has, of course,
spawned considerable controversy and
litigation, and the tension between the FAA
and State laws continues to appear on many
fronts.

One such front involves State laws that seek
to control where an arbitration may be
conducted; or, put another way, where a
citizen of the State can be compelled to
arbitrate. A number of States have passed
statutes in this area. For example, California,
Arizona, Virginia, North Carolina, Indiana,
Florida, Louisiana, Minnesota, Montana, New
York, Ohio, Oregon, Pennsylvania, Rhode
Island, Tennessee, South Carolina, and Texas
all have statutes that address where an
arbitration may occur, and/or define as
unenforceable any arbitration clause that
requires a resident to arbitrate a dispute out-
of-State. > Most of these statutes are in the

! The principal purpose of the Federal Arbitration Act (FAA)
is to ensure that private arbitration agreements are enforced
according to their terms, 9 U.S.C.A. §§ 2-4; AT&T Mobility
LLC v. Concepcion, 131 S.Ct. 1740 (2011), and to reverse
the longstanding judicial hostility to arbitration agreements
that had existed at English common law and had been
adopted by American courts, by placing arbitration
agreements on the same footing as other contracts, E.E.O.C.
v. Waffle House, Inc., 122 S.Ct. 754 (2002). The FAA
reflects the fundamental principle that arbitration is a matter
of contract. Rent-A-Car, West, Inc. v. Jackson, 130 S.Ct.
2772 (2010); see also, Stolt-Nielsen S.A. v. AnimalFeeds
International Corp., 130 S.Ct. 1758 (2010) (stating that the
foundational FAA principle is that arbitration is a matter of
consent).

2 Arizona (Ariz. Rev. Stat. § 32-1129.05); California (Calfi.
Civ. Proc. Code § 410.42); Illinois (815 ILCS 665/1 et. seq.);
Indiana (Ind. Code § 32-28-3-17); Florida (Fla. Stat. § 47-
.025); Louisiana (La. Rev. Stat. § 9:2779); Minnesota (Minn.
Stat. § 337.10); Montana (Mont. Code § 28-2-2116); New
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Some are limited to
disputes  involving  contractors  and/or
subcontractors; others include disputes
involving public works, and others refer to
disputes involving improvements to real
property. But the gist is the same — the State
statute presses up against the trend in recent
years of expanding the scope and preemptive
reach of the FAA.

construction realm.

South Carolina has one of the broadest
statutes of this nature. South Carolina’s
statue is in the general “venue” section of the
Code, and states that “/a] provision in an
arbitration  agreement  that arbitration
proceedings must be held outside [South
Carolina] is not enforceable with respect to a
cause of action, which, but for the arbitration
agreement, is triable in the courts of this
state.”  S.C. Code Ann. § 15-7-120(B)
(emphasis added.) Thus, the South Carolina
statute is not confined to particular types of
disputes or particular types of contracts — it
purports to apply to any arbitration
agreement.

The South Carolina statute — and the other
State statutes cited herein — raise obvious
FAA preemption issues.

Litigating the application or non-application
of the restrictive South Carolina statute would
bring into play a number of competing
principles. The FAA case law finds
preemption if the following conditions are
satisfied: (1) the underlying contract involves
interstate or foreign commerce; (2) the parties
have not agreed that state arbitration law

York (N.Y. Gen. Bus. Law 35-E § 757); North Carolina
(N.C. Gen. Stat. § 22B-2): Ohio (Ohio Rev. Code § 4113.62);
Oregon (Or. Rev. Stat. § 701.640); Pennsylvania (73 P.S.
514); Rhode Island (R.I. Gen. Laws § 6-34.1-1); South
Carolina (S.C. Code § 15-7-120); Tennessee (Tenn. Code §
66-11-208); Texas (Tex. Bus. & Com. Code § 35.52); Utah
(Utah Code 13-8-3); Virginia (Va. Code § 8.01-262.1).
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applies; and (3) no other federal statutory
scheme shields the state anti-arbitration law
from FAA preemption. > The U.S. Supreme
Court has held that the term “involving
commerce” as used in Section 2 of the FAA is
the functional equivalent of the term
“affecting commerce,” and accordingly, is
broadly construed so as to be coextensive
with Congressional power to regulate under
the commerce clause. U.S. Const. Art. I, § 8,
cl. 3; 9 US.C.A. § 2; Citizens Bank v.
Alafabco, Inc., 123 S.Ct. 2037, 156 L.Ed.2nd
46 (2003). The South Carolina Supreme
Court concurs that “commerce” under the
FAA is to be interpreted consistently with the
Commerce Clause. Mathews v. Fluor Corp.,
312 S.C. 404, 440 S.E.2d 880 (S.C. 1994);
see also, Lackey v. Green Tree Financial
Corp., 330 S.C. 388, 498 S.E.2d 898 (Ct.
App. 1998).

There are some circumstances, though, where
the FAA does not preempt State law. For
example, South Carolina courts have held the
FAA to be inapplicable in transactions
involving solely intrastate commerce. 9
US.C.A. § 1 et. seq., Bradley v. Brentwood
Homes, Inc., 398 S.C. 447, 730 S.E.2d 312

3 The FAA preempts State law that prohibits the arbitration
of a specific type of claim. 9 U.S.C.A. § 2; see also, AT&T
Mobility LLC v. Concepcion, 131 S.Ct. 1740 (2011); Stolt-
Nielsen S.A. v. Animal Feeds International Corp., 130 S.Ct.
1758 (2010) (holding that it is only when an arbitrator strays
from interpretation and application of the agreement and
effectively dispenses his own brand of industrial justice that
his decision may be unenforceable under the FAA); Valden
v. Discover Bank, 129 S.Ct. 1261 (2009) (holding that under
the FAA, state courts as well as federal courts are obliged to
honor and enforce agreements to arbitrate); Bradley v.
Brentwood Homes, Inc., 398 S.C. 447, 730 (S.E.2d 312
(2012) (determining that the FAA is intended to ensure that
arbitration will proceed in the event a State law would have
preclusive effect on an otherwise valid arbitration
agreement); Toler’s Cove Homeowners Ass’n, Inc. v. Trident
Const. Co, Inc., 355 S.C. 605, 586 S.E.2d 581 (2003)
(holding that FAA will preempt any State law that
completely invalidates parties’ agreement to arbitrate);
Tritech Elec., Inc. v. Frank M. Hall & Co., 343 S.C. 396, 540
S.E.2d 864 (Ct. App. 2000) (holding that FAA preempts
South Carolina’s arbitration law).
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(2012) (holding that arbitration provision in
the agreement was not enforceable under the
FAA because the transaction at issue involved
intrastate commerce). Furthermore, if parties
to a contract incorporate a State arbitration
law by reference, that law may become part
of their agreement and trump the FAA. Volt
Info. Scis. Inc. v. Board of Trs., 109 S.Ct.
1248 (1989) (holding that FAA does not
preempt State law where parties agreed in
contract to abide by State rules of arbitration);
Bradley v. Brentwood Homes, Inc., 398 S.C.
447, 730 S.E.2d 312 (2012); Zabinski v.
Bright Acres Associates, 346 S.C. 580, 553
S.E.2d 110 (2001); North Augusta Associates
Ltd. Partnership v. 1815 Exchange, Inc., 220
Ga.App. 790, 469 S.E.2d 759 (1996) (holding
that where two parties agreed to abide by
State arbitration rules, the FAA has no
preemptive effect); see also Christopher R.
Drahozal, Federal Arbitration Act
Preemption, 79 INDIANA LAW JOURNAL 411-
415 (2004).

However, in South Carolina, a general choice-
of-law clause providing that State law
governs the contract does not incorporate
State arbitration law such as to preempt the
FAA. Zabinski v. Bright Acres Associates,
346. S.C. 580, 553 S.E.2d 110 (2001) (finding
that despite a governing law provision in the
partnership agreement providing that the
agreement be enforced under the laws of
South Carolina, the FAA still preempts
Section 15-48-10 of the South Carolina
Uniform Arbitration Act).

In addition to prevailing over State laws that
invalidate arbitration clauses, the FAA also
preempts State legislation that places
arbitration clauses on an “unequal footing”
with other contracts. Preston v. Ferrer, 128
S.Ct. 978 (2008) (holding that State statutes
prohibiting arbitration of specific types of
claims are preempted by FAA); Doctor’s
Assocs. V. Casarotto, 116 S.Ct. 1652 (1996)
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(finding that State statutes are preempted by
the FAA if they invalidate arbitration
agreements on grounds different than those
that invalidate other contracts); Soil
Remediation Co. v. Nu-Way Environmental,
Inc., 323 S.C. 454, 476 S.E.2d 149 (1996)
(holding that the FAA preempts § 15-48-10(a)
because that section singles out arbitration
agreements); Munoz v. Green Tree Financial
Corp., 343 S.C. 531, 542 S.E.2d 360 (2001)
(holding that FAA preempted Section 15-48-
10 of the South Carolina Uniform Arbitration
Act, requiring that an arbitration notice be
“typed in underlined capital letters, or
rubber-stamped prominently, on the first page
of the contract”).

Put another way, a Court may not treat
arbitration as an inherently less beneficial
form of dispute resolution. Lackey v. Green
Tree Financial Corp., 330 S.C. 388, 498
S.E2d 898 (Ct. App. 1998). When
interpreting agreements within the scope of
the FAA, Courts must defer to the Federal
policy favoring arbitration and resolve
ambiguities as to the scope of the arbitration
clause in favor of arbitration. Carolina Care
Plan, Inc. v. United HealthCare Services, Inc.,
361 S.C. 544, 606 S.E.2d 752 (2004), reh’g
denied, (Jan. 6, 2005); see also, TechnoSteel
LLC v. Beers Const. Co., 271 F.3d 151 (4™
Cir. 2001) (holding that under the FAA, any
doubts concerning scope of arbitrable issues
should be resolved in favor of arbitration).

While the specific issue of whether the
location-aspect of the restrictive South
Carolina statute is preempted by the FAA has
not been addressed in a reported decision, the
principles discussed above suggest that the
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provision would have difficulty surviving a
preemption argument.

As noted, many other States have enacted
similar legislation to S.C. Code Ann. § 15-7-
120(B). Some of these States’ provisions
require any dispute resolution mechanism,
including arbitration, to be venued in-State, as
long as the dispute arises out of an in-State
transaction, regardless of the parties’ State of
residency (e.g. Arizona and Illinois). Other
provisions only bar out-of-state arbitration
venues when at least one of the parties has its
home base in-State and the dispute arises out
of an in-State transaction (e.g. California,
Utah, and West Virginia). The FAA will
preempt these provisions if a Court concludes
that they conflict with the purpose of the
FAA. For example, a Virginia District Court
held that the FAA preempted the Virginia
anti-arbitration statute in a case involving two
non-Virginia companies. M.C. Const. Corp.
v. Gray Co., 17 F. Supp. 2d 541 (W.D. Va.
1998). The Fifth Circuit found that the FAA
preempted the Louisiana statute, and required
that a dispute be arbitrated pursuant to a
contract between a non-Louisiana corporation
and a Louisiana corporation. OPE Int’l LP v.
Chet Morrison Contractors, Inc., 258 F.3d
443 (5th Cir. 2001).

While these kinds of statutes remain on the
books in many States, their viability must be
questioned in light of the FAA preemption
principles that continue to emerge in the case
law.
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