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Introduction

Within the intricate framework of United States and international law, mediation has
emerged as an essential mechanism for achieving efficient and cost-effective dispute resolution.
“The Alternative Dispute Resolution Services Market size is valued at approximately USD 16.5
billion in 2024 and expected to reach USD 29.98 billion by 2024.”' One of the driving forces
behind the use of alternative dispute resolution services, like mediation, is the cost effectiveness
in comparison to litigation. Technology is also aiding its growth. In this article, let’s explore why
mediation is a preferred method for resolving disputes, effective mediation tactics, and dispel some
myths along the way.

Mediation Myths

To unpack the power of mediation and pitfalls, let’s dispel several common
misunderstandings or mediation myths. Here are five (5) common mediation myths.

Myth One: All Mediators are Attorneys

While some jurisdictions require standards for mediators to be appointed by state or federal
courts, not all mediators are licensed attorneys. Mediation is a distinct practice that does not require
legal qualifications. It does require training. Mediators come from various professional
backgrounds, including psychology, social work, business, construction, and conflict resolution,
allowing them to bring diverse skills to the process. The key to effective mediation lies in the
mediator's training and experience in facilitating communication and negotiation, rather than a
juris doctorate degree.

Myth Two: My Go-To Mediator Fits All of my Needs

This is incorrect. An exceptionally good mediator can address many of your mediation
needs. You must, however, evaluate each case, even if it is the same type of matter (e.g., product
liability, employment) based on the individual parties, opposing counsel, and posture of the case.
If certain judges are better than others for your cases, wouldn’t it make sense that mediator
selection is dependent on more than one variable?

(2025, April 7). Alternative Dispute Resolution Services Market, Business Research Insights.
https://www.businessresearchinsights.com/market-reports/alternative-dispute-resolution-services-market-
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Myth Three: I Can Only Mediate After a Dispositive Motion is Filed

I was guilty of buying into this myth as a defense attorney. It is perfectly logical and makes
strategic sense on many levels. But like most things, this does not apply to every situation. In fact,
at least one article in the Ohio State Journal on Dispute Resolution suggests that cases are least
likely to settle at mediation with a pending dispositive motion.? I know. I thought the same. Just
read the article.

Myth Four: Position Statements are Perfunctory

Position Statements are critical to resolving lawsuits. This is the mediator’s first
opportunity to hear your client’s position. Copying a motion for summary judgment motion
argument is not the best way to approach the position statement. A more detailed discussion and
practice pointer is provided later in this article

Myth Five: Mediation Opening Statements are Useless

Admittedly, opening statements are not needed in every case but the prudent counselor will
always evaluate whether opening statements are a good idea in “this” case. First, advocates must
confront their thought process of what a mediation opening statement looks like. It is not equivalent
to a trial opening statement. In essence it is an “opening conversation” where you want to provide
a counter thought to someone who may have never heard the obstacles to their defenses or
recovery. Remember you must consider your true audience is the opposing party. Not the opposing
attorney. For each case consider whether an opening statement would be useful.

e Practice Pointers: Select your mediator based on the uniqueness of your cases, recognize
that the best mediator may not be an attorney (think construction or simple breach of
contract), consider timing of mediation based on client needs and not just dispositive
motions, put time and effort into persuasive position statements, and consider whether
opening statements are right for each case.

The Strategic Advantages of Mediation

In the United States, over 92 percent of cases are resolved outside of court.® Factoring in
disputes that settle prior to suit, this number could easily be closer to 95 or 97 percent or above.
Mediation presents a viable alternative to traditional litigation, distinguished by its voluntary
participation, confidentiality, and focus on party autonomy. Unlike adversarial proceedings,
mediation enables parties to collaboratively develop customized solutions that address their
underlying interests and maintain valuable relationships. The inherent efficiency of mediation

2Roselle L. Wissler, “Court-Connected Mediation in General Civil Cases: What We Know from Empirical
Research,” Ohijo State Journal on Dispute Resolution 17 (2002): 641, 671.

3 Reed, Rachel (2024, April 29). Resolving Conflict Outside the Courtroom. Harvard Law Today.
https://hls.harvard.edu/today/resolving-conflict-outside-the-courtroom/
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results in considerable cost savings and faster resolution timelines, making it an appealing option
for organizations aiming to minimize disruption and optimize resource allocation.

One of the most notable benefits of mediation is its flexibility. Parties have the freedom to
shape the process according to their specific needs, which can include selecting the mediator,
deciding on the procedures, and scheduling sessions at their convenience. This flexibility extends
to the outcomes, allowing for creative solutions that a court might not be able to provide. Whether
it's a civil suit, business dispute, a family matter, or a community conflict, mediation adapts to the
context, making it a versatile tool for resolution.

Furthermore, mediation fosters a collaborative environment where parties can engage in
open communication and explore each other's perspectives without the constraints of formal
litigation. This approach helps to preserve and even strengthen relationships, as parties work
together towards mutually beneficial solutions. The confidential nature of mediation ensures that
discussions remain private, which can be particularly advantageous in sensitive or high-profile
cases. By prioritizing dialogue and understanding, mediation not only resolves present conflicts
but also equips parties with the skills to oversee future disputes more constructively.

e Practice Pointer: Emphasize the cost-effectiveness and relationship-preserving potential
of mediation when advising clients on dispute resolution strategies.

Mediator Selection: A Critical Determinant of Success

The selection of a qualified and experienced mediator is essential for achieving a successful
resolution. In addition to subject matter expertise, the ideal mediator should possess exemplary
communication and people skills, facilitating effective dialogue and adeptly managing complex
interpersonal dynamics. A comprehensive evaluation of the mediator's approach—whether
facilitative, evaluative, or transformative—is crucial to ensure it aligns with the specific needs and
objectives of the parties involved.

The landscape of mediation is diverse, with mediators employing a range of styles to guide
parties toward resolution. Three primary approaches stand out: facilitative, evaluative, and
transformative.

o Facilitative: Facilitative mediators prioritize the process, focusing on creating a safe
and open environment for communication and helping parties identify their underlying
interests. They avoid offering opinions or assessments of the case's merits, instead
empowering the parties to generate their own solutions.

e Evaluative: Evaluative mediators, in contrast, take a more directive approach, offering
their assessment of the strengths and weaknesses of each party's case and suggesting
potential settlement ranges. This style is often preferred when parties seek a neutral
expert's opinion to inform their negotiation strategy.

e Transformative: Transformative mediators focus on empowering parties to improve
their communication and relationship, regardless of whether a settlement is reached.
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They emphasize recognizing each other's perspectives and fostering mutual
understanding, aiming to transform the parties' interaction and promote future
collaboration.

The choice of mediation style depends on the specific needs and preferences of the parties,
as well as the nature of the dispute. Mediators who flow between the different mediation styles
based on the case, parties, and the dynamic changes in a mediation are the most successful.

e Practice Pointer: Conduct thorough due diligence on potential mediators, considering
their expertise, communication style, and history of success in similar cases.

Crafting Persuasive Mediation Position Statements: A Strategic Imperative

Crafting a mediation position statement that is both informative and persuasive is pivotal
to the success of the dispute resolution process. Such a statement serves as the cornerstone of a
party's case, laying out the essential facts, legal arguments, and desired outcomes. It is crucial to
present this information in a manner that is clear, concise, and devoid of ambiguity, enabling the
mediator and the opposing party to fully understand the nuances of the case. An informative
position statement should also provide a balanced view, acknowledging the strengths and
weaknesses of the case, which in turn demonstrates a willingness to engage in a fair and
constructive dialogue. By being transparent about the merits and drawbacks, it fosters an
environment of trust and cooperation, paving the way for effective mediation.

Equally important is the persuasive aspect of the position statement. It should articulate the
party's stance compellingly while highlighting the rationale behind the proposed solutions.
Persuasion in mediation goes beyond merely advocating for one's position; it involves presenting
arguments that resonate with the mediator and the opposing party, encouraging them to consider
the proposed settlement options. A well-crafted position statement should strike a balance between
assertiveness and empathy, forcefully conveying the party's viewpoint while also demonstrating
an understanding of the other party's perspective. This approach not only strengthens the party's
position but also promotes a collaborative spirit, increasing the likelihood of reaching a mutually
satisfactory resolution.

e Practice Pointer: Invest time in crafting a well-researched and persuasive mediation
position statement that clearly articulates your client's position, identifies strengths and
weaknesses, and proposes realistic settlement options. Consider graphs, charts, or other
visual aids that help get your point across and that may be used by mediators with opposing
counsel.

Pre-Mediation Discussions: Cultivating a Foundation for Resolution

Beyond the position statement, a pre-mediation discussion with the mediator allows parties
to convey subtleties and complexities that may not be fully captured in written documents. This is
an underutilized tool by mediators and parties alike. This direct interaction with the mediator
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enables a more dynamic and thorough presentation of the case, facilitating a deeper understanding
of each party's interests and concerns. It is a chance to clarify intentions, dispel misunderstandings,
and build a foundation of trust that will support the mediation process.

Moreover, the pre-mediation discussions serve as a strategic platform to explore
preliminary settlement options and gauge the mediator's perspectives on potential resolutions. By
engaging in this dialogue, parties can refine their negotiation strategies, tailor their approaches to
the mediator's insights, and enhance the overall effectiveness of the mediation. This preparatory
conversation ultimately contributes to a more informed, responsive, and collaborative mediation
process, increasing the likelihood of achieving a mutually satisfactory resolution.

Participants should keep in mind that their goal is not only to inform the mediator but also
to persuade them that their position is valid and grounded in fact. The mediator can utilize your
persuasive arguments while caucusing with the other party, presenting your offer, and persuasively
conveying your accompanying messages.

e Practice Pointer: Utilize pre-mediation discussions to build rapport with the mediator,
educate them on the key aspects of your case, and collaboratively develop a strategic
approach to the mediation process.

Strategic Attendance: Optimizing Participation in Mediation

The composition of the mediation team can significantly influence the dynamics and
outcomes of the process. In addition to legal representatives, consideration should be given to
individuals with direct knowledge of the facts, decision-making authority, and the capacity to
provide emotional support to the client. Having the right participants in the room sets the stage for
successful mediation.

Having team members who are knowledgeable about the facts ensures that the mediation
process is grounded in reality. These individuals can provide detailed insights and clarify any
misunderstandings that may arise during discussions. Their expertise allows them to anticipate
potential objections and present coherent, fact-based arguments that strengthen their case.
Moreover, their familiarity with the facts enables them to assess the validity of the opposing party’s
claims quickly and accurately, which is crucial for making informed decisions during negotiations.

Additionally, including individuals with the authority to settle the case is vital for the
mediation's success. These decision-makers have the power to make binding decisions on behalf
of their party, which can expedite the negotiation process and prevent unnecessary delays. Their
presence signals a genuine commitment to resolving the dispute and demonstrates a willingness to
engage in meaningful dialogue. Furthermore, their ability to make on-the-spot decisions allows for
greater flexibility and responsiveness, both of which are essential for adapting to the evolving
dynamics of mediation.
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Equally important is the need for attendees to remain calm and objective throughout the
mediation. Emotions can run high during dispute resolution, and maintaining composure helps to
create a productive and respectful environment. Calm and objective participants are better
equipped to listen actively, consider alternative viewpoints, and engage in constructive
discussions. Their measured approach fosters a climate of mutual respect and trust, which is
indispensable for reaching a fair and lasting agreement. By staying focused on the issues at hand
and avoiding emotional outbursts, they contribute to a more effective and collaborative mediation
process.

e Practice Pointer: Carefully consider the composition of your mediation team, ensuring
that all participants are well-prepared and equipped to contribute effectively to the process.

Presenting Your Case Effectively: A Synthesis of Advocacy and Collaboration

The presentation of a case at mediation requires a delicate balance of advocacy and
collaboration. While it is essential to articulate one's position persuasively and forcefully, it is
equally important to engage in active listening, demonstrate empathy for the other party's
perspective, and maintain a respectful and professional demeanor throughout the process.

Active listening is a critical component of effective mediation. By carefully listening to the
other party's arguments and concerns, participants can identify common ground and areas of
potential compromise. Active listening also enables mediators to understand the key issues at stake
and the motivations behind each party's position. This insight allows mediators to guide the
conversation more effectively and facilitate a resolution that meets the needs of all involved.
Moreover, demonstrating genuine interest in the opposing party's perspective helps to build trust
and rapport, creating a more conducive environment for productive negotiations.

Educating the mediator with demonstratives is another powerful and underutilized tool for
advancing one's case during mediation. Visual aids, such as charts, graphs, timelines, and
photographs, can help clarify complex information and highlight critical points. Demonstratives
can also make abstract concepts more tangible, allowing the mediator to grasp the nuances of the
case more fully. By presenting clear and compelling evidence, parties can reinforce their arguments
and persuade the mediator of the validity of their position. Additionally, demonstratives can serve
as a focal point for discussions, helping to keep the conversation structured and focused on the key
issues. When used effectively, these tools can enhance the mediator's understanding and contribute
to a more informed and balanced mediation process.

e Practice Pointer: Prepare a concise and compelling opening statement that clearly
articulates your client's position while fostering a collaborative tone.

Mediation Tactics: Navigating the Nuances of Negotiation

Effective mediation tactics encompass a range of strategies designed to facilitate
communication, build trust, and ultimately achieve a mutually acceptable resolution. Thorough
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preparation, intellectual honesty, and an open-minded approach are essential for navigating the
complexities of the negotiation process.

Intellectual honesty in mediation is crucial for several reasons. Firstly, it ensures that the
information presented during discussions is accurate and dependable, which is fundamental for
making informed decisions. By being intellectually honest, parties can avoid misleading the
mediator or the opposing party, thus fostering a climate of trust and credibility. This honesty also
involves acknowledging the strengths and weaknesses of one's case. Doing so demonstrates
transparency and a willingness to engage in sincere dialogue, which can pave the way for more
constructive negotiations. Moreover, intellectual honesty helps to identify any potential flaws or
gaps in the arguments, allowing for a more robust and well-prepared case presentation.

Discussing the strengths and weaknesses of one's case without compromising on advocacy
is a delicate balance that can significantly impact the mediation's success. While it is essential to
advocate zealously for one's client, it is equally important to recognize and address any
vulnerabilities or counterarguments. This approach not only strengthens the credibility of the
advocate but also shows a commitment to fairness and objectivity. By being upfront with
weaknesses, an advocate can preemptively address them with the mediator and highlight its
strengths. Likewise, acknowledging the strengths of the opposing party's case can facilitate a more
collaborative atmosphere. Ultimately, this balanced approach can lead to a more equitable and
sustainable resolution, benefiting all parties involved.

e Practice Pointer: Develop a flexible and adaptable negotiation strategy, remaining open
to creative solutions and willing to compromise when appropriate.

Memorializing Mediation: Ensuring Clarity and Enforceability

To ensure clarity and enforceability, the terms of any settlement agreement reached during
mediation should be carefully memorialized in writing. Prior to the mediation, defense counsel
should proactively discuss potential settlement terms with opposing counsel, including issues such
as confidentiality, non-disparagement, disgorgement, and no-hire clauses. Having the end in mind
helps to provide a roadmap for all parties and eliminates settlement provision surprises.

Preparing a draft settlement agreement in advance is essential as it allows for the
identification and resolution of any atypical provisions that might arise during mediation. These
provisions can include unique stipulations specific to the parties involved or industry standards
that need to be addressed. By drafting the agreement beforehand, both parties can review and
negotiate these unusual terms without the pressure and time constraints of the mediation session
itself. This foresight helps to prevent last-minute surprises that could derail the mediation process
or lead to misunderstandings and disputes post-settlement.

Moreover, having a pre-prepared settlement agreement ensures that potential obstacles are
addressed early in the mediation process. This approach allows mediators and parties to focus on
resolving key issues rather than getting bogged down by unanticipated provisions. It also enables
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a smoother and faster transition to finalizing the agreement once a resolution is reached. By
anticipating and addressing these potential obstacles in advance, the likelihood of achieving a
comprehensive and satisfactory settlement is significantly increased, fostering a more efficient and
harmonious resolution process.

Practically, having the final settlement agreement at the mediation allows the parties to
flesh out the issues at the mediation and not become engaged in protracted discussions or term
negotiations afterwards. At a minimum, the types of potential contentious provisions (e.g., no
rehire clauses, non-compete or non-solicitation clauses, non-disclosure agreements, liquidated
damages, broad confidentiality clauses, lack of mutual release), even without detailed language,
should be introduced prior to reaching settlement.

e Practice Pointer: Prepare a draft settlement agreement in advance of the mediation,
streamlining the process of documenting the final terms and minimizing the potential for
misunderstandings or disputes.

Conclusion

Mediation represents a powerful and versatile tool for resolving disputes efficiently and
harmoniously. By thoughtfully selecting mediators, crafting compelling position statements,
engaging in proactive pre-mediation discussions, and employing effective mediation tactics, legal
professionals can greatly enhance their ability to achieve positive and successful outcomes for
their clients. This approach fosters a collaborative and amicable atmosphere, paving the way for
resolutions that benefit all parties involved.
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