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WHEN THE 
SECOND 
SHOE DROPS
COVID-19 LOSSES 
AND REINSURANCE
BY LARRY P. SCHIFFER

The ramifications from the novel coronavirus on the 
insurance industry are significant. Nearly every sector of 
the insurance industry is or will be affected, including 

the reinsurance sector. This article focuses on COVID-19 
reinsurance issues.

Reinsurance 101
What is reinsurance? Some call reinsurance “the insurance of 
one insurer by another.” Reinsurance is merely an extension 
of the basic theory of insurance: the spreading of risk between 
multiple insureds to an insurance company. In reinsurance, 
however, risk of loss is spread from a single policy-issuing 
insurance company to other insurance companies. These other 
insurance companies—reinsurance companies—assume a 
portion of the original insurance company’s risk.1

When an insurer wishes to mitigate some of the risk 
it has undertaken under an insurance policy issued to an 
insured, it transfers or “cedes” all or a portion of that risk to 
another insurer. This is known as reinsurance. More formally, 
reinsurance is a contract between one insurer (the reinsured or 
ceding insurer) and another insurer (the reinsurer or assuming 
company) by which the reinsurer agrees to assume all or part 

of the risk underwritten by the ceding insurer. In exchange 
for assuming a portion of the risk, the reinsurer receives a 
portion of the ceding insurer’s premium on the underlying 
insurance policy.2

COVID-19 Losses
To understand how COVID-19 losses may affect reinsurance, 
we first need to understand where the losses are coming from. 
In other words, what underlying insurance policies and poten-
tial coverages are seeing losses arising from the pandemic?

The chief executive officer of Lloyd’s of London said back 
in March 2020 that COVID-19 losses would affect at least 14 
categories of the insurance business.3 That may turn out to be 
a low estimate. COVID-19-related claims have affected and 
likely will affect the following types of insurance: life, health, 
long-term care, annuity, disability, accident and health, hospital 
income, workers’ compensation, event cancellation, travel, 
supply chain, contingent business interruption, trade credit, 
production stop loss, professional liability (lawyers, accountants, 
health care), errors and omissions (insurance brokers), com-
mercial general liability, commercial property, business owners, 
directors and officers, employment practices, municipal, and, of 

PUBLISHED IN THE BRIEF, VOLUME 50, NUMBER 1, FALL 2020. © 2020 BY THE AMERICAN BAR ASSOCIATION. REPRODUCED WITH PERMISSION. ALL RIGHTS RESERVED. THIS INFORMATION OR ANY PORTION THEREOF MAY 
NOT BE COPIED OR DISSEMINATED IN ANY FORM OR BY ANY MEANS OR STORED IN AN ELECTRONIC DATABASE OR RETRIEVAL SYSTEM WITHOUT THE EXPRESS WRITTEN CONSENT OF THE AMERICAN BAR ASSOCIATION.



51ambar.org/tips ❬ THE BRIEF

course, business income and extra expense. There probably are 
others as well.

Some lines of insurance will cover COVID-19-related 
losses. For example, if someone dies from a COVID-19 
infection and has a life insurance policy, all things being equal, 
the policy should respond and there should be no controversy 
over whether there is coverage for the loss. That is because 
a life insurance policy is meant to pay the beneficiary when 
the insured person dies, even if the death is caused by a 
pandemic.4

For other lines of insurance, coverage for COVID-19-
related losses will be more complicated. For example, workers’ 
compensation coverage is meant to cover workplace injuries. 
The New York Workers’ Compensation Board states that 
“[w]orkers’ compensation is insurance that provides cash 
benefits and/or medical care for workers who are injured or 
become ill as a direct result of their job.”5 Generally, workers’ 
compensation insurance does not cover routine communi-
ty-spread illnesses like a cold or the flu because they usually 
cannot be directly tied to the workplace.6 However, during 
this COVID-19 pandemic, certain workers, especially those 
designated as “essential” workers, who fall ill as a result of 
COVID-19 might qualify for workers’ compensation coverage. 
This is because individuals who work in an environment 
where exposure risks are significantly higher are more likely to 
qualify for a compensable claim.

Health-care workers, first responders, transportation 
workers, corrections officers, food service workers, and 
retail workers with high interaction with the public likely 
fall within the compensable criteria. Moreover, many state 
workers’ compensation boards have altered definitions to 
include first responders, health-care workers, and others as 
presumptively covered if they contract COVID-19.7 Fourteen 
states have taken action to extend workers’ compensation cov-
erage to include COVID-19 as a workplace illness.8 A good 
example is Illinois Public Act 101-0633, which provides the 
following presumption:

For the purposes of this Section only, the death of any 
policeman as a result of the exposure to and contraction of 
COVID-19, as evidenced by either (i) a confirmed positive 
laboratory test for COVID-19 or COVID-19 antibodies or (ii) 
a confirmed diagnosis of COVID-19 from a licensed medical 
professional, shall be rebuttably presumed to have been con-
tracted while in the performance of an act or acts of duty and 
the policeman shall be rebuttably presumed to have been fatally 
injured while in active service.9

Liability claims have also arisen. Lawsuits have been filed 
against cruise lines for negligence10 and for the wrongful acts 
of their directors and officers in allegedly failing to address 
the novel coronavirus.11 There are lawsuits against some 
big-box stores for negligence and wrongful death where 
customers or workers allegedly contracted COVID-19 and 

where some have died.12 Suits have been filed against insur-
ance brokers for placing business insurance that allegedly 
should have covered the pandemic but did not.13 Claims 
against legal and accounting professionals can be anticipated 
for alleged mistakes in providing guidance over the Coro-
navirus Aid, Relief, and Economic Security Act (CARES 
Act) and the various programs providing individuals and 
businesses relief from the economic shutdowns because of 
the pandemic.

Business Income, Extra Expense, 
and Civil Order Coverage
The most controversial and headline-grabbing area involves 
the claims made by businesses, predominantly from the hos-
pitality industry, seeking insurance coverage under property 
insurance policies for their loss of income and additional costs 
resulting from the myriad stay-home or shut-down orders 
issued by state and local governments.14 These claims arise 
under property insurance coverages found in commercial 
property, commercial package, business owners, or other insur-
ance policies covering first-party property losses.

Every insurance policy is different, and every factual 
circumstance of a loss is different. Accordingly, every claim 
and every policy have to be examined carefully, and the words 
of each policy and the facts of each claim are paramount in 
determining coverage. This is true with claims under property 
insurance policies for loss of business income and extra 
expense.

Property insurance policies not only cover the cost to 
replace or rebuild property that is damaged or destroyed by 
a covered peril, but many also provide coverage for loss of 
income and the extra expenses incurred by the policyholder 
to address the interruption or suspension of the policyholder’s 
business because of a covered peril. This is commonly called 
business interruption coverage.15 For example, if a hurricane 
damages a restaurant so that its business is suspended, most 
property insurance policies will pay for the cost of repairing 
the restaurant and also cover the loss of income and any extra 
expenses incurred during the suspension of the restaurant’s 
operations because of the damage.

However, business income and extra expense provisions 
do not cover alterations or upgrades. The business income 
coverage part only replaces loss of income because of the 
business interruption. The extra expense coverage part only 
covers necessary extra expenses incurred by the insured during 
the period of restoration that the insured would not have 
incurred if there had been no direct physical loss of or damage 
to property caused by or resulting from a covered cause of loss. 
Extra expense includes the cost to repair or replace property, 
but only to the extent the repair or replacement reduces the 
amount of loss that otherwise would be payable under the 
coverage form. Reconfiguring workspaces to reopen a busi-
ness is not an expense incurred because of direct physical loss 
of or damage to the property.16
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TIP: It is essential to review the insurance 
contract wording as well as the reinsurance 
contract wording to determine the 
actual scope of potential coverage.

The COVID-19-related business interruption claims have 
been brought under property coverage grants for business income 
and extra expense and civil authority orders.17 For the most part, 
business interruption coverage provisions require direct physical 
loss of or damage to covered property by a covered cause of loss.18 
Most civil order coverage provisions require a nexus between the 
civil order and direct physical loss of or damage to property in the 
general vicinity of the covered premises.19

Except in a few instances where issued policies provide 
express coverage for losses arising from viruses or pandemics, 
most insurance companies have denied COVID-19 claims for 
business interruption.20 Among the bases for denial are the lack of 
direct physical loss of or damage to covered property by a covered 
cause of loss and express exclusions, including exclusions for 
losses arising from viruses or bacteria.21 The coverage denials have 
resulted in over 900 declaratory judgment, breach of contract, 
and class actions against property insurance companies seeking 
coverage for COVID-19 losses.22 These disputes clearly are 
relevant to reinsurers because if the courts mandate coverage for 
COVID-19-related losses under business interruption provisions 
in property policies, insurance companies will look to their rein-
surers to share in those losses.

The Virus and Bacteria Exclusion
There are property insurance policies that include a virus 
exclusion. The Insurance Services Office (ISO) issued a virus and 
bacteria exclusion in 2006 after the 2005 SARS pandemic.23 The 
history of that exclusion indicates it was a belt-and-suspenders 
provision for those companies that wanted to use it; in the 
absence of an express coverage grant, there was never coverage for 
viruses and bacteria under property policies.24 When read in con-
text, business interruption provisions clearly are property coverage 
extensions tied directly to actual physical loss of or damage to 
property. There is no evidence that a virus causes direct physical 
loss of or damage to property, so there is no reason to think that 

there is coverage for losses arising from a virus under policies 
meant to cover losses from direct physical damage.

Impact of COVID-19 on the Insurance Industry
The novel coronavirus pandemic has the potential to affect the 
insurance industry beyond the individual COVID-19 claims 
themselves. For example, non-COVID-19 claims under com-
mercial general liability (CGL) policies and other coverages 
may be impacted. Because claims personnel are, in many cases, 
working from home, the claims adjusting process has changed. 
Moreover, claims in suit have slowed down or paused after 
courts closed in many parts of the country. While the courts 
are starting to open up, there is a serious backlog of civil cases, 
including many insurance-related cases. On the other hand, 
the volume of non-COVID-19 claims is way down, and many 
claims are settling because of the court delays.25

More importantly, if property insurers are forced to pay 
COVID-19 business interruption losses, those insurers’ 
ability to pay non-COVID-19 claims may be impacted. The 
economics associated with covering all business interruption 
claims arising from the novel coronavirus pandemic is 
well-documented.26 For example, if a company has 150,000 
property polices and pays each policyholder $25,000 in 
business income and extra expense damages, the total cost 
is $3.75 billion. If that company’s policyholder surplus is $8 
billion, it will lose nearly 50 percent of its policyholder surplus 
and likely have significant solvency problems going forward. 
Because forcing insurers to pay billions in business interrup-
tion claims on property policies that were never written to 
cover a pandemic (where losses are not a result of direct phys-
ical loss of or damage to property) likely will cause significant, 
if not catastrophic, solvency issues for the entire property and 
casualty industry, insurance regulators will do whatever they 
can to prevent that from happening.

There are also parallels that the industry has seen before 
on the legal issues. For instance, the coverage issues arising 
out of COVID-19 have similarities to those that arose out of 
hurricanes, September 11, and similar disaster-type exposures 
that suspend or shut down businesses.

Regulatory and Legislative Responses to COVID-19
Regulatory and legislative responses to COVID-19 claims are 
relevant to both ceding insurers and reinsurers because those 
governmental actions could affect what losses are covered 
by insurance policies and, therefore, whether those losses are 
covered by reinsurance contracts. For example, several states 
have proposed legislation that, if enacted, would require 
property insurers to cover COVID-19 business interruption 
losses retroactively to early March 2020. This retroactive cov-
erage would apply regardless of whether the insurance policy 
required direct physical loss of or damage to covered property 
by a covered cause of loss or whether the policy contained an 
exclusion for losses arising out of a virus or contagion. Massa-
chusetts Senate Bill 2655 provides in part:
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Notwithstanding the provisions of any other law, rule or 
regulation to the contrary, every policy of insurance insuring 
against loss or damage to property, notwithstanding the terms of 
such policy (including any endorsement thereto or exclusions to 
coverage included therewith) which includes, as of the effective 
date of this act, the loss of use and occupancy and business 
interruption in force in the commonwealth, shall be construed 
to include among the covered perils under such policy coverage 
for business interruption directly or indirectly resulting from the 
global pandemic known as COVID-19, including all mutated 
forms of the COVID-19 virus. Moreover, no insurer in the com-
monwealth may deny a claim for the loss of use and occupancy 
and business interruption on account of (i) COVID-19 being a 
virus (even if the relevant insurance policy excludes 
losses resulting from viruses); or (ii) there being no 
physical damage to the property of the insured or to 
any other relevant property.27

Clearly, if state laws force insurers to pay busi-
ness interruption losses and those laws survive 
legal challenges to their constitutionality, insurers 
will look to cede those losses to their appropriate 
reinsurers. As discussed below, that will implicate 
reinsurance issues like follow-the-fortunes and 
follow-the-settlements and may result in reinsur-
ance disputes.

One of the open questions is whether 
reinsurance contracts will have to respond to 
COVID-19 losses paid because of state statutes mandating 
business interruption coverage retroactively for COVID-19 
claims. If the reinsurance contract has language stating that 
the reinsurer must follow any changes to the policy, including 
changes in law, then reinsurers likely will have no choice but 
to pay. Consider the following language:

The Reinsurer’s liability will begin obligatorily and simulta-
neously with that of the Company, and all reinsurance ceded 
hereunder will be subject to the same terms, rates, conditions, 
interpretations, exclusions, waivers, modifications, cancellations, 
and alterations as the respective Policies of the Company inso-
far as they relate to the business covered hereunder. Further, the 
obligations of the Reinsurer will extend to any policy coverage 
required of the Company by any legislative, regulatory or judi-
cial body; the intent of this Contract is that the Reinsurer will 
follow the fortunes of the Company on the Policies to which 
this Contract applies.28

If, however, the reinsurance contract is silent on that subject, 
then the ceding insurer likely will analogize the situation 
under follow-the-settlements and follow-the-fortunes princi-
ples to a court judgment mandating coverage when coverage 
was not contemplated.

Although the proposed legislation is expansive, it only 
addresses the business income, extra expense, and civil order 

coverage grants under the overall property coverage grant. 
None of the legislative proposals opens the entire policy for 
other coverage grants. These bills aim to force insurers to 
pay COVID-19 business interruption claims because of the 
closures from the stay-home orders and not to expand other 
coverages. The legislation does not implicate reinsurers.

The proposed legislation does not distinguish between 
captive carriers and noncaptive carriers and thus would 
seem to apply to captive insurance companies as well as 
independent insurance companies. If a captive insurance 
company is domiciled in a state or licensed or authorized to 
do business in that state, and that state enacts a retroactive 
business interruption insurance law, then the captive likely 

will have to pay those losses on its policies just like any other 
insurance company.

On the federal legislative side, on May 26, 2020, the Pandemic 
Risk Insurance Act (PRIA) was introduced into Congress.29 
PRIA would establish a federal backstop for those insurers who 
voluntarily choose to issue business interruption coverage for a 
pandemic similar in structure to the Terrorism Risk Insurance 
Act (TRIA). PRIA is drafted to be optional for insurers just 
like TRIA. The proposed state and federal retroactive business 
interruption insurance coverage legislative measures are not 
optional. They mandate that every insurer that issued a property 
policy with business interruption coverage as of early to mid-
March 2020 must pay all business interruption claims arising from 
COVID-19 regardless of physical damage requirements or viral 
exclusions. As discussed above, that may mean reinsurers will have 
to follow their ceding insurers and pay.

Other legislative and regulatory activity also bears on how 
COVID-19 claims will be handled. For example, enacted and 
proposed federal and state “immunity” legislation protects 
businesses, individuals, and entities against third-party claims 
brought against them for actions taken during the pandemic.30 
These immunity grants will provide insureds with defenses, 
reducing the expenses of defending a lawsuit and potentially 
eliminating any indemnity payments. If coverage applies (mostly 
liability), direct insurers of those defendants will have lower 
loss payments. Immunity, however, is not being suggested for 

The coverage issues arising 
out of COVID-19 have 
similarities to those that arose 
out of hurricanes, September 
11, and other disasters 
that suspend business.
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insurance companies to shield them from coverage obliga-
tions—quite the opposite.

What Do Ceding Insurers Expect from Their 
Reinsurers during and after the Pandemic?
By now, most ceding insurers have identified the lines of 
business implicated by COVID-19 losses and the applicable 
reinsurance contracts. Internally, they are coordinating 
between the direct claims, ceded reinsurance, and legal oper-
ations to determine what is known and what is not known 
about these claims.

In the business interruption context, a key concern for 
ceding insurers is maintaining the attorney-client privilege 
while litigating coverage disputes or adjusting underlying 
claims. This has been a controversial subject in the reinsur-
ance relationship. Because of the uncertainty over whether 
property insurance policies with business income, extra 
expense, and civil order coverage must respond to COVID-
19 claims, ceding insurers will want to avoid claims of waiver 
of privilege on underlying claim files when they share 
defense or coverage counsel reports with reinsurers. In the 
context of these business interruption losses, advice ceding 
insurers may obtain from coverage counsel on whether their 
policies must respond—and if so, how those losses may be 
aggregated for reinsurance purposes—is something ceding 
insurers will want to keep confidential. Because many 
communications go through reinsurance intermediaries, 
ceding insurers must be judicious about passing confidential 
communications seeking and providing legal advice through 
the brokers. If a privileged communication is provided to a 
reinsurance broker, the privilege may be waived.31 The best 
way to avoid waiver is by not providing the broker with that 
type of communication.

To prepare for possible cession of COVID-19-related 
losses, ceding insurers should carefully review their in-force 
reinsurance contracts. Specific attention should be given 
to the following provisions: follow-the-fortunes and 
follow-the-settlements; aggregation or accumulation; hours 

clauses; specific exclusions; notice and reporting; claims, 
consent, cooperation, and control clauses; extra-contractual 
obligations and losses in excess of policy limits; ex gratia; 
reinstatement; premium (refunds); cancellation and renewal; 
and dispute resolution.

At renewal of reinsurance contracts, ceding insurers need 
to anticipate reinsurers’ questions and issues about COVID-19 
losses. They should expect requests for data (in addition to 
the regulator’s data calls) and, based on April 2020 renewals, 
the imposition of exclusions for viruses and similar exposures. 
They should also anticipate an increase in reinsurance rates, 

which has already happened with renewals earlier 
this year.

Ceding insurers will have to consider 
whether their reinsurance programs are 
adequate and whether they will be covered 
for future pandemics. They also need to be 
cognizant of government intervention. Ceding 
insurers’ expectations from their reinsurers 
include compliance with follow-the-fortunes 
and follow-the-settlements on claim payments 
(including where compelled by law or regula-
tion) and flexibility on premium, cancellation, 
reporting, and accounting issues. Ceding insurers 
expect reinsurers to understand that because of 
the coronavirus pandemic, not all information 
will be accessible or available.

Ceding insurers anticipate sharing information and knowl-
edge about COVID-19 claims with their reinsurers while at 
the same time preserving confidentiality and privilege. Where 
ceding insurers take a position on difficult issues, they expect 
their reinsurers to support them. They also count on their 
reinsurers to consider the long-term relationship (e.g., mutual 
benefits) and the value that it brings to both parties even in 
the face of these unusual circumstances. Communication, as it 
always is, is key.

There is the danger that insurers who do not properly 
respond to COVID-19 business interruption claims will face 
bad faith–type allegations (many are facing such allegations in 
the suits filed to date), which could result in a bad faith judg-
ment. If ceding insurers sustain bad faith–type damages, they 
may have the ability to cede some of that exposure if their 
reinsurance contracts allow it.32

What Do Reinsurers Expect from Their Ceding 
Insurers during and after the Pandemic?
What reinsurers expect from their ceding insurers is often sim-
ilar to what ceding insurers expect of their reinsurers. Both are 
taking similar steps to evaluate their potential exposure. Rein-
surers should be examining their existing assumed reinsurance 
contracts and assessing where the claims may come from, 
including potential loss accumulation by line of business and 
by geographic location. Like the ceding insurers, reinsurers 
should review the underlying policy wording, such as coverage 

Disputes over the cession of 
COVID-19 business interruption 
losses likely will focus on 
whether the loss payment was 
reasonable, made in good faith, 
and within the contracts’ terms.
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grants and definitions of “loss,” “accident,” “occurrence,” and 
“event.” Reinsurers will want clear communication with their 
ceding insurers on reporting of incoming losses.

When examining existing reinsurance contracts, reinsurers 
should look for the key provisions that will determine 
the scope of reinsurance protection offered, including 
definitions of terms like “accident,” “loss occurrence,” and 
“event.” Other provisions that reinsurers should review are 
exclusions, aggregation or similar clauses, sole judge clauses, 
follow-the-settlements and follow-the-fortunes, access to 
records, and dispute resolution.

Reinsurance renewals are equally important to reinsurers 
as they are to ceding insurers. From the reinsurer perspec-
tive, COVID-19 may cause a tightening up of reinsurance 
contract wording. Reinsurers likely will enhance their 
ability to perform claim, underwriting, and accounting 
reviews remotely. Pre-renewal audits and quarterly or 
annual reviews may increase. The big question is whether a 
pandemic should be excluded going forward on the prop-
erty excess-of-loss and catastrophe reinsurance contracts. 
While negotiations are ongoing at each renewal period 
and market power is going to govern whether losses from 
pandemics will be excluded, it seems like exclusions are 
being added to many reinsurance contracts.33 Given that 
underlying property premiums are increasing, renewals in 
the spring and summer of 2020 indicate that reinsurance 
premiums are increasing in part because COVID-19 losses 
are affecting many lines of coverage.34

What Are the Likely Reinsurance Dispute Touchpoints?
Whether there will be a surge in reinsurance disputes 
because of COVID-19 losses will depend on what COVID-
19 claims ceding insurers pay. Certainly, there will be many 
COVID-19 claims paid because many insurance contracts 
cover those claims. For the most part, reinsurers will accept 
those loss cessions and disputes will not arise.

The business interruption claims may be a different story. 
Should ceding insurers decide to pay business interruption 
claims, and do so without judicial rulings compelling 
coverage or legislation requiring coverage, reinsurers very 
well may question the basis for those reinsurance cessions. 
The likely areas of dispute include the scope and meaning 
of “accident,” “loss occurrence,” or “event” under both the 
underlying insurance policy and the reinsurance contract. 
If the reinsurance contract has a sole judge provision,35 
reinsurers may question the scope and reasonableness of the 
ceding insurer’s determination of what constitutes a loss 
under the reinsurance contract.

A likely significant point of contention will be the 
interpretation of property excess-of-loss and catastrophe 
reinsurance contract aggregation provisions.36 Will ceding 
insurers be able to aggregate all or some of the individual 
business interruption losses they paid into a single loss 
occurrence under their catastrophe programs?

Most property excess-of-loss and catastrophe reinsurance 
contracts contain provisions that allow for aggregation, 
such as “The term ‘Loss Occurrence’ shall mean the sum 
of all individual losses directly occasioned by any one 
disaster, accident, or loss or series of disasters, accidents, or 
losses arising out of one event which occurs anywhere in 
the world.” Many aggregation clauses rely on event-based 
language, which requires that the individual losses relate 
to each other temporally and spatially.37 For COVID-
19-related losses, which spanned the country and took place
over many months, the key question is what caused the
underlying losses: Was it a civil authority order; was it multi-
ple civil authority orders; was it the novel coronavirus itself; 
or was it a series of individual losses separated by time and
space that cannot be combined for reinsurance purposes?

No doubt, follow-the-fortunes and follow-the-settlements 
issues38 will arise if ceding insurers pay business interruption 
claims and cede them to their reinsurers. But what if a 
ceding insurer accepts and pays COVID-19 losses based 
on a determination that the virus is causing direct physical 
damage to insured property? Is that something reinsurers 
will also accept?

Not all current reinsurance contracts have the traditional 
follow-the-fortunes or follow-the-settlements clauses, or the 
traditional utmost good faith language that older reinsur-
ance contracts often contained. If the reinsurance contract 
does not have language requiring the reinsurer to follow the 
ceding insurer’s claims determinations, it is more likely that 
the cession of a COVID-19 loss under a business interrup-
tion cover may be rejected by a reinsurer on the basis that 
there is no direct physical loss and that COVID-19 is not a 
covered peril. This is because a reinsurer’s obligation is lim-
ited to losses that fall within the terms and conditions of the 
underlying insurance policy and the terms and conditions of 
the reinsurance contract.39 But, if the reinsurance contract 
has a more traditional follow-the-settlements clause, does 
that make a difference?

Ceding insurers will likely argue that under a traditional 
follow-the-settlements provision, a reinsurer must follow 
the ceding insurer’s claims determination and pay the 
loss.40 Reinsurers, on the other hand, will argue that the 
claims determination has to be made in good faith and 
businesslike to be followed.41 The traditional principles of 
follow-the-settlements support the notion that if the ceding 
insurer pays a claim reasonably and in good faith, and the 
claim falls within the terms of the underlying contract 
and the reinsurance contract, the reinsurer must pay, and 
the ceding insurer’s claims determination will not be 
second-guessed.42

Disputes over the cession of COVID-19 business inter-
ruption losses, if they happen, likely will focus on whether 
the loss payment was reasonable and made in good faith 
and comes within the terms of the ceded insurance contract 
and the reinsurance contract. Put another way, is the loss 
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Open communications 
between insurance 
companies and reinsurers 
will help reduce disputes.

payment and its cession to the reinsurance contract objec-
tively reasonable?43

If the underlying insurance contract contains the virus and 
bacteria exclusion, it will be very hard for a ceding insurer 
to seek reinsurance coverage for a COVID-19 claim under 
those circumstances. If the business income and extra expense 
coverage, as it normally does, requires direct physical loss of 
or damage to covered property by a covered cause of loss, the 
dispute will come down to whether the novel coronavirus 
caused direct physical damage to property. However, if these 
provisions are absent, or if the underlying policy affirmatively 

covers contagions or pandemics, as some policies do, the rein-
surance response may be different.

These issues will be exacerbated if legislative intervention 
forces insurers to pay business income and extra expense losses 
even if a virus and bacteria exclusion exists and even if there 
is no direct physical damage to property from a covered peril. 
When an insurance company denies a claim but a court deter-
mines that the policy covers the claim, the loss likely will find 
its way into a loss cession to a reinsurance contract. Under 
those circumstances, a reinsurer generally cannot take the posi-
tion that the court is wrong because the policy does not cover 
that loss. If an enacted law changes how an insurance policy 
must respond to a claim, reinsurers likely will have to accept 
losses ceded to reinsurance contracts based on loss payments 
made under the force of that law.

What happens if regulatory, political, or business pressure 
compels a ceding insurer to pay claims on a “voluntary” basis 
that it would not ordinarily have paid? Most reinsurance con-
tracts do not permit the cession of these voluntary, ex gratia 
payments.44 Will reinsurers feel the same market/regulatory 
pressure to fall in line? What then happens at the retrocessional 
level, especially if the retrocessionaires are outside the U.S.? 
Will non-U.S. reinsurers accept a loss cession of COVID-19 
business interruption claims if there is no direct physical loss 
of or damage to property?

Other disputed issues may include extra-contractual 
obligations claims for bad faith damages resulting from the 
alleged mishandling of COVID-19 losses, and whether certain 
expenses can be ceded to the reinsurance contract—especially 
declaratory judgment expenses in the ongoing coverage 

litigation. Reinsurers may dispute whether the ceding insurer 
properly investigated the underlying COVID-19 claims in a 
businesslike manner. Reinsurers may question whether ceding 
insurers properly reported the COVID-19 claims. Finally, 
there may be disputes over the sharing of subrogation or other 
recoveries, including from government programs concerning 
COVID-19.

Conclusion
The ramifications of COVID-19 on society are significant. 
Claims being made to insurance companies by policyholders 

for COVID-19-related losses cover multiple lines 
of business and millions of insurance policies. 
Many of these claims, if and when paid by 
insurance companies, will find their way to the 
reinsurance market. It is in the reinsurance mar-
ket where the theory of insurance—the spreading 
of risk—demonstrates its strength and resilience.

Nevertheless, the nature and complexity of 
some of the COVID-19 issues raise significant 
issues for both insurance companies and rein-
surers to consider. A careful review of individual 
insurance policy and reinsurance contract terms 
and conditions will guide parties as to whether 

and how claims should be reinsured. Open communications 
between insurance companies and reinsurers will help reduce 
disputes and will allow legitimate, covered claims to be paid 
and reinsured in a timely manner. Z
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