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ADVOCACY AND ETHICS

Moving the dial on pro bono:

Advocates as part of the solution
to Canada’s access to justice crisis

W28\
Sarah J. Armstrong and Alice Wang
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eaningful access to justice is not a reality for many
M Canadians.! In any three-year period, adult Canadians

experience approximately 35,745,000 separate every-
day legal problems — but more than 20 percent of Canadians take
no meaningful action to remedy these issues.? Barriers include
financial cost, time, delay, lack of information, and lack of avail-
able services. These barriers are exacerbated for individuals
with lower incomes and those belonging to vulnerable and trad-
itionally marginalized populations.®> Legal problems cascade
and lead to a vicious cycle.*

When a person cannot get the legal help they need, the result
is that the civil justice system aggravates, rather than mitigates,
inequality.® Thus, as stakeholders in that justice system, advo-
cates have a corresponding duty to advance the cause of ac-
cess to justice. For many members of our profession, including
those who work in clinics, who take legal aid certificates, and
who work at reduced hourly rates, improving access to justice
is a central tenet of their everyday practices. But through pro
bono work - in whatever form resonates for the individual ad-
vocate - all members of the civil bar can be part of the solution
to Canada’s access to justice crisis.

Every effort counts
Current pro bono engagement in Canada is not enough to meet
all needs — but every effort counts. The term “pro bono” comes
from the Latin pro bono publico, meaning “for the public good
and for the welfare of the whole.”® The legal profession has
a long tradition of contributing its services pro bono or “low
bono” (at no or reduced fees). Pro bono work by lawyers even
predates the rise of the modern government-funded, organized
legal aid system in Canada.”

At its core, pro bono work involves providing free legal
services to people or organizations who cannot otherwise af-
ford them. These services may range from advising vulnerable
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individuals on legal problems, to acting as duty counsel in
court, to providing business advice to charitable or not-for-
profit organizations and social service agencies.

The past two decades have seen a significant expansion of
organized pro bono in Canada, with rapidly growing federal
and provincial organizations.® There has also been substantial
growth in pro bono programs in larger law firms and some
government law departments in Canada.’ These organizations
and programs generate and facilitate opportunities for lawyers
and law students to provide pro bono legal services, increasing
access to justice for Canadians.

Despite these opportunities, engagement by Canadian law-
yers in pro bono work remains low. The Law Society of British
Columbia reports that 6,842 lawyers (or 55.5 percent of lawyers
in the province) volunteered free legal services. A total esti-
mate of 351,000 hours of free legal services are donated annual-
ly by BC lawyers, which adds an estimated $87 million of value
to the provincial economy. In addition, 40 percent of lawyers
in British Columbia provide low-cost legal services at substan-
tially reduced fees, and 1,189 lawyers perform an average of
581 hours of legal aid.?

The Law Society of British Columbia is the only provincial or
territorial law society to publicly report data on pro bono work
by its members." As a result, we do not have insight into levels
of pro bono work in other jurisdictions. But whatever that level
might be, it is not enough to meet the needs of Canadians. Pro
Bono Ontario (PBO) is a nonprofit organization that develops
and manages programs connecting volunteer lawyers with On-
tarians who cannot afford a lawyer. One of those programs is
the Free Legal Advice Hotline, which provides callers with free
30-minute consultations on civil law matters. In 2021, PBO and
its volunteers were able to answer only about 50 percent of
the calls that came in, and more than 20,000 calls were made
just outside the hotline’s limited hours. To expand the hotline’s
hours, in 2022 PBO issued an urgent call for 1,000 new volun-
teers.’? Today, PBO’s hotline receives an increased 400 to 500
calls per day and, on average, its volunteers are able to speak
with only 30 percent of those callers.



Despite the scale of the access to justice crisis, the individ-
ual advocate is still capable of making a meaningful difference
to real people and improving access to justice on a grassroots
level. Pro Bono Ontario volunteers express this point best, say-
ing that “the opportunity to use your skills to assist at the indi-
vidual level for people in real distress is a true privilege,” and
that they can “help a person in real time with a real problem.”’

Further, since pro bono files are usually smaller in scope
than large-firm files, lawyers acting on a pro bono basis often
benefit from seeing an immediate positive impact of their work
on someone’s life.! Dugald Christie, lawyer and founder of
the Western Canada Society to Access Justice, often observed
a cynicism among lawyers when it came to law reform. How-
ever, organized pro bono programs help erode that cynicism. It
was Christie’s belief that when a lawyer is proactively helping
individuals attain justice, the attitude of “There will always be
poverty and injustice!” changes to “How can I help the situa-
tion?”"> The Western Canada Society to Access Justice operat-
ed a network of more than 60 legal clinics, and it eventually
merged with Pro Bono Law of British Columbia to form today’s
Access Pro Bono, which provides free legal services to more
than 30,000 Canadians each year.'¢

There are lots of good reasons to do pro bono work,

and some may surprise you

Many arguments in favour of pro bono work are well known."”
For example, pro bono work is often thought to be an aspect

of the advocate’s professional responsibility. In exchange for
maintaining a self-regulated monopoly over legal services,
lawyers have a duty to further equality before the law.’®

This responsibility is reflected in the oath we take as mem-
bers of the bar to facilitate access to justice and maintain confi-
dence in the justice system and the rule of law. For example, the
required oath for a lawyer-licensing applicant in Saskatchewan
states: “I will seek to improve the administration of justice and
uphold and maintain the interests of my fellow citizens accord-
ing to the laws in force in the Province of Saskatchewan.”?* The
oath in Ontario includes a similar statement: “I shall seek to
ensure access to justice and access to legal services.”?

From a practical perspective, pro bono work is an effective
way for young litigators to accelerate their development from
law students to skilled advocates.?! Particularly for young advo-
cates working in large firms, who may regularly play secondary
roles in their firms’ litigation practices, pro bono files present
opportunities to take on more responsibility as “first chair” and
to prepare for the tough decision-making they will encounter
throughout their careers.”? For many top litigators today, their
first contested hearing, appeal, or appearance as counsel at the
Supreme Court of Canada was on a pro bono matter.

But there is another practical reason to pursue pro bono work
- and one that applies to all advocates, regardless of seniority.
Practising law in an area that isn’t an advocate’s primary focus
expands legal knowledge and sharpens skills that may have
atrophied. This kind of experience makes for a more effective,

THE ADVOCATES'JOURNAL | SPRING2024 | 33




well-rounded lawyer.” And by working with a diverse range
of clients, in diverse areas of law, a lawyer learns to view the
law as a problem-solving tool, to advise on the basis of sensi-
tivity and common sense, and to use legal know-how to assist
that result.?

As one PBO volunteer explained, answering calls on the
hotline made her “a better listener and problem-solver, two of
the most critical skills of being a good lawyer.”? Another said:
“Giving summary advice is good training for efficiency and
clearly explaining legal matters to clients. It forces you to think
about a problem one step at a time and consider the most effi-
cient and strategic way to solve it.”?

Another less obvious benefit to pro bono work is its posi-
tive impact on the advocate’s mental wellbeing. Involvement
in activities that add a sense of value and meaning to life can
make lawyers happier and more productive. Compared with
the population generally, people who regularly assist others
have longer lives, less pain, stress, and depression, and great-
er self-esteem.” Pro bono work can provide opportunities to
express deeply felt values, beliefs, and principles, which a spe-
cialized or commodity legal practice may not fully satisfy.?
This is why it is important for advocates to reflect on what
type of pro bono practice will resonate for them and advance
their values.

Volunteer feedback makes clear that pro bono work is per-
sonally rewarding. One PBO volunteer, who is also a partner
at a Bay Street firm, found that volunteering puts everything
she does in perspective and reminds her not to “sweat the small
stuff.” Another volunteer made a similar observation: “Success
isn’t always what one would think of as a legal success. I believe
it is in the act of assisting people that we can provide success.”?

On a related point, pro bono work helps to foster commun-
ity bonds. On her final day on the Supreme Court of Canada,
Justice Rosalie Abella stated that “[jlustice is the application of
law to life, not just the application of laws to facts.”*® Through
pro bono work, lawyers establish meaningful connections to
and insights into their communities. It is through personal
commitment, involvement, and individual relationships that
social justice is pursued.* For some volunteers, offering pro
bono services is a way to honour and reciprocate the assistance
and support they received themselves over the years.®

The community impact of pro bono is especially emphasized
during times of crisis. It was against the backdrop of the 2007-
08 financial recession that several provincial pro bono organ-
izations emerged and others experienced significant growth.?
Pro bono services were essential to ease the strain on the court
system, amidst a growing volume of unrepresented litigants
and increasingly complex and lengthy litigation.*

At the start of the COVID-19 pandemic, pro bono organiz-
ations had to adapt quickly to continue delivering free legal
services remotely. New organizations sprang up to meet com-
munity needs. For example, in Ontario, a group of lawyers
came together to form Frontline Legal Support, an initiative
that offered free commissioning of wills, powers of attorney,
and virtual documents to frontline medical workers.*

Pro bono encourages lawyers to consider their role in the
greater collective, beyond the formal justice system and the
legal community. One PBO volunteer acknowledged that he
cannot solve everyone’s problems, but he believes he can use
his skills to help develop steps toward a solution.3
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If you are not doing pro bono work,

consider reflecting on the reasons

The Canadian Bar Association’s Pro Bono Committee suggests
that all members of the legal profession aim to contribute 50
hours or 3 percent of billings per year on a pro bono basis,”
and the Federation of Law Societies of Canada’s Model Code
of Professional Conduct encourages lawyers to enhance the
profession’s standard and reputation by providing pro bono
legal services.*® Aside from these suggestions and words of en-
couragement, lawyers in Canada are not required to complete
a minimum number of pro bono hours.

Advocates who are not currently engaging in pro bono work
should consider reflecting on why that is. Many operation-
al concerns likely have answers. For example, those who are
concerned about the need to perform conflict checks may be
assured by the modified conflicts standards that have been
implemented in several provinces — such that a lawyer may
provide short-term legal services, which generally include pro
bono work, without taking steps to determine whether a con-
flict of interest exists.*

Advocates may also consider setting a personal, voluntary
target for pro bono matters in a way that makes sense for their
practice. On this score, Canadian lawyers can learn something
from our Australian colleagues. Australia established a na-
tional program of aspirational pro bono targets in 2007. Ac-
cording to the Australian National Pro Bono Centre, having a
target raises the profile of a lawyer’s professional and ethical
responsibility to enhance access to justice for those who would
not otherwise have access to legal assistance; highlights the
shared nature of that responsibility across the profession; and
provides a formal benchmark for conduct of pro bono work.®
The target’s reporting guidelines include a clear definition of
pro bono that focuses on the provision of legal services and is
coupled with a plan to keep track of progress and measure it
from year to year.

The numbers appear to show that adoption of the tar-
gets has progressively increased over time. This increase has
driven growth in the overall volume of pro bono legal work
being conducted in Australia and strengthened the pro bono
culture across the profession.* In the program’s first year,
58 organizations signed on, accounting for about 3,000 full-
time-equivalent professionals. By fiscal year 2023, the total
number of signatories reached 286, which represented 18,731
full-time-equivalent professionals. This increased adoption
of the targets appears to have translated into a significant
increase in the number of pro bono hours. In 2008, target sig-
natories had collectively reported volunteering 115,334 hours
of pro bono legal work. The number grew to 420,195 by 2017,
and by 2023 the total continued to trend upward at some
700,910 hours of pro bono work, averaging 38.3 volunteer
hours per lawyer. Signatories to the target have collectively
reported more than 5.5 million hours of pro bono legal work
since its implementation.

When Pro Bono Ontario (PBO) was created in 2001, consider-
able discussion centred around creating aspirational goals
and targets as a means of encouraging the pro bono culture in
the province. PBO decided not to do so because at that time
not enough organized pro bono opportunities were available
for volunteers. PBO lacked the infrastructure and technol-
ogy to connect clients in large enough volumes with lawyers



seeking to meet their goals.

Technology has changed this situation. Today, a significant
proportion of clients find pro bono legal services providers
through web searches and social media, with the balance of cli-
ents referred by the courts, government agencies, community
groups, law societies, and legal aid clinics. Pro Bono Ontario’s
Free Legal Advice Hotline, for example, has separated legal as-
sistance from in-person service. The impact on PBO’s ability
to reach new populations is radical. Currently, 88 percent of
people served by PBO’s hotline say that the hotline provided
their first opportunity to get legal assistance for their prob-
lems. All they need to get help is access to a phone.

As well, one of the unanticipated benefits of the pandemic
was that it forced PBO to accelerate plans to work virtually. In
fact, PBO effected this transition within 48 hours of the WHO'’s
declaration of a global pandemic, ensuring that its clients
didn’t lose a single day of service.2 Lawyers volunteering with
the hotline can take calls from their homes or offices and serve
clients across the province while accessing PBO’s Salesforce
platform and database, knowledge management materials, and
support from PBO staff in real time.

Advances in technology and available pro bono opportun-
ities across the country may mean that the time is now right
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