Amended Federal Procedure Rule Simplifies Diversity Analysis
By Steve Shapiro (February 15, 2023)

On Dec. 1, 2022, an amendment to Federal Rule of Civil Procedure 7.1
took effect. The amendment creates new disclosure requirements in cases
invoking diversity jurisdiction that will help federal trial courts determine
early in a case whether the parties are diverse. The amended rule also
may help litigators determine more quickly whether they can remove to
federal court a lawsuit involving noncorporate entities such as limited
liability companies and partnerships.

Indeed, the new disclosure requirements in the amended rule will create a
publicly available compendium of the citizenship of every noncorporate
entity that is a party in federal court. To understand how the rule change
could make removal practice more efficient, consider the following scenario, which many
commercial litigators likely will find familiar.
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A client sends you a complaint, filed in state court, and asks you to defend. One of the first
things you do is analyze whether a federal court has subject matter jurisdiction over the
lawsuit. If so, and if federal court would be a more favorable venue for your client, you can
then consider removing the case from state court to federal court.[1]

A federal court, of course, has subject matter jurisdiction if (1) the case involves a federal
question — that is, it arises under the U.S. Constitution, laws or treaties of the U.S.;[2] or
(2) the amount in controversy exceeds $75,000 and the parties are diverse — that is, where
no defendant is a citizen of the same state as any plaintiff.[3]

You quickly determine that the case does not involve a federal question and, therefore, turn
to diversity analysis.

If the parties to the lawsuit are individuals, determining their citizenship usually requires
little effort, as the complaint often includes the parties' addresses. If any of the parties are
corporations, determining their citizenship also is often a simple task. Corporations are
citizens of the states in which they have incorporated and located their principal place of
business, and both of those locations usually are easy to find through public records.

But what if one or more of the parties is a limited liability company, or another form of
noncorporate entity like a partnership, joint venture or trust? An LLC will have one or more
members and the LLC takes on the citizenship of its members.

So, for instance, if an LLC has three members, one a citizen of Pennsylvania, one a citizen
of New Jersey and one a citizen of California, then the LLC is a citizen of Pennsylvania, New
Jersey and California for purposes of analyzing whether the parties are diverse.

The citizenship of an LLC is usually not apparent from the face of the complaint, and publicly
available state corporate filings rarely identify the members of LLCs. You can ask counsel for
the LLC to identify its members and their citizenship or, if your client has a contract with the
LLC, the contract may identify the members of the LLC. You also can search court dockets
to see if the LLC identified its members in some previous litigation.

These efforts, however, are not always successful and can be impractical when time is of



the essence, such as when you are running up against the 30-day deadline to remove[4] or
where you are attempting to effectuate a preservice removal in a case where a defendant is
a citizen of the state in which the plaintiff sued it, also known as a "snap removal."[5]

Although the purpose of the amended rule is to help federal judges determine whether they
have diversity jurisdiction over the cases already on their dockets, the amendment also may
provide counsel with an additional tool when attempting to quickly determine the citizenship
of an LLC or other noncorporate entity.

The previous version of Rule 7.1 only applied to corporate parties and required them to
identify any parent corporation or any publicly held corporation that owned more than 10%
of their stock. The amended Rule 7.1 preserves that disclosure requirement for corporate
parties but imposes additional disclosure requirements in diversity cases.

First, every party in a diversity case — not just corporations — must file a disclosure
statement.[6] Second, "[t]he statement must name — and identify the citizenship of —
every individual or entity whose citizenship is attributed to that party or intervenor."[7]

Therefore, as of Dec. 1, 2022, every LLC or other noncorporate entity that is a party in a
federal action arising under the court's diversity jurisdiction must identify in a publicly
available court filing its members and the citizenship of those members.

As the committee notes to the 2022 amendment explain, the purpose of the rule change
was "to facilitate an early and accurate determination of jurisdiction ... to ensure that
diversity jurisdiction exists and to protect against the waste that may occur upon belated
discovery of a diversity-destroying citizenship."

But the new disclosure requirement also will create a continuously growing, informal
database identifying the citizenship of every noncorporate entity that is a party to a federal
court diversity action. A docket search shows that, in the less than three months since the
amendment went into effect, more than 10,000 LLCs have been named as parties in newly
filed civil actions in the federal district courts.

Now, when you are investigating the citizenship of an LLC or other noncorporate entity to
determine whether you can remove a case, a search in PACER or any other database of
federal court filings may quickly provide you with the information you seek. If the entity was
a party to a federal court diversity action filed on or after Dec. 1, 2022, the entity's publicly
available Rule 7.1 disclosure statement will reveal its citizenship.
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