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Talc verdicts have recently dominated
legal headlines, but, in a win for defen-
dants, a $117 million verdict was
erased. On April 28, 2021, the New
Jersey Appellate Division found that
plaintiff’s experts Jacqueline Moline
M.D. and James S. Webber Ph.D.
were improperly allowed to testify that
nonasbestiform minerals can cause
mesothelioma in Lanzo v. Cyprus Amax
Minerals Company, et al., ___ A.2d.
__,2021 WL 1652746 (2021). The
appellate court reversed the trial court
and remanded the case for new trials.

The expert testimony at issue relates to
a critical issue in talc litigation —
whether nonasbestiform minerals can
cause mesothelioma. In Lanzo, the trial
court denied the defendants’ motions
to preclude the plaintiff’s experts’
opinions and permitted those experts
to testify that nonasbestiform cleavage
fragments can cause mesothelioma.
The trial court did not hold a Rule
104 hearing' or perform any analysis,
nor did the trial court assess methodol-

ogy or the underlying basis upon
which the experts relied. Rather, the
trial court set up a battle of the experts
without performing its gatekeeping
role because “‘the asbestiform versus
the non-asbestiform habit’ was ‘one of
the central issues in these talc cases...

2%

However, the appellate court found
this to be error, concluding that the
trial court did not act as a gatekeeper
of scientific evidence as required under
the New Jersey Rules of Evidence 702
and 703° and the New Jersey Supreme
Court’s decision in Iz re Accutane
Litigation, 234 N.J. 340, 191 A.3d
960 (2018).*

Under Accutane, to be admissible, an
expert’s causation testimony must be
“based on a sound, adequately-founded
scientific methodology involving data
and information of the type reasonably
relied on by experts in the scientific
field.” Accutane, 234 N.]. at 349-50.

Continued on Page 4



Table of Contents

COMMENTARY

Talc Verdict Overturned as Appellate Court Finds Experts’ Opinions Lacking
A Commentary by Alyson Walker Lotman and Michael L. Fox of Duane Morris LLP

BENZENE EXPOSURE NEWS

Pa. Jury Reaches Defense Verdict for Savogran, Houghton Chemical at Conclusion of Benzene Case
Davis, et al. v. U.S. Steel Corp., et al, No. 170401879 (Pa. Ct. Comm. Pls., Philadelphia Cty.).

Plaintiffs’ Counsel Asks Judge Overseeing Ortho-Toluidine Case to Rule on MS), Cites 3 Year Delay
Moss v. DuPont and First Chemical, No. 16-539 (W.D. N.Y.).

SUNSCREEN LITIGATION NEWS

Valisure Releases Report Detailing Benzene Levels in Sunscreen Products

Class Action Filed Against Neutrogena, Accuses Company of Manufacturing Benzene-Containing Sunscreen Products
French v. Neutrogena Corporation, No. 21-5048 (C.D. Calif.).

ROUNDUP EXPOSURE NEWS

Bayer Announces Plans to ‘Discuss the Future of Glyphosate-Based Products in the U.S. Residential Market’

Calif. Appellate Court Hears Arguments in Appeal of $2 Billion Roundup Verdict
Pilliod, et al. v. Monsanto Co., et al., No.A158228 (Calif. Ct. App., First Dist., Div. 2).

MDL Judge Rejects Efforts to Extend Hold-Back Fee to Non-MDL Plaintiffs, Says Co-Lead Counsel ‘Badly Overreached’
In Re: Roundup Products Liability Litigation, MDL No. 2741 (N.D. Calif.).

Roundup MDL Judge Rejects $2 Billion Settlement of Future Personal Injury Exposure Claims
In Re: Roundup Products Liability Litigation, MDL No. 2741; Ramirez v. Monsanto Co., No. 19-02224 (N.D. Calif.).

PARAQUAT EXPOSURE NEWS

Paraquat Herbicide MDL Created by JPML; Cases Sent to Southern District of Illinois
In re: Paraquat Products Liability Litigation, MDL No. 3004 (JPML).

Paraquat MDL Judge Issues First CMO, Sets Initial Conference for June 23
In Re: Paraquat Products Liability Litigation, MDL No. 3004 (S.D. lIL.).

BABY FOOD LITIGATION NEWS

JPML Denies Petition to Create Baby Food MDL, Suggests Parties Let Attempts to ‘Self-Organize Play Out’
In Re: Baby Food Marketing, Sales Practices and Production Liability Litigation, No. 2997 (JPML).

Beech-Nut Nutrition Recalls Single Grain Rice Cereal, Says It Will Exit Rice Cereal Market
PFAS/PFOA EXPOSURE NEWS
After Article Highlights ‘High Frequency’ of PFAS in Cosmetic Products, Legislation Introduced Banning PFAS in Cosmetics

PFOA MDL Judge Appoints Special Master to Assist in Managing Common Benefit Fund Submissions
In Re:Aqueous Film-Forming Foams Products Liability Litigation, MDL No. 2873 (D.S.C.).

CHEMICAL EXPOSURE NEWS

Dow Chemical Removes Lawsuits Linking Ethylene Oxide Exposure to Cancer
Bell v.The Dow Chemical Co., No. 21-00326 (M.D. La.); Berthelot, et al. v. Dow Chemical Co., et al., No.21-01067 (E.D. La.).

Virgin Islands Federal Court Remands Asbestos, Toxic Exposure Lawsuit
Paul v. Hess Corp., et al., No. 20-00102 (D.V.L).

VERDICT REPORT

A Listing of the Benzene and Toxic Tort Verdicts Reported on by HarrisMartin

I5
I5



Talc Verdict Overturned as
Appellate Court Finds Experts’
Opinions Lacking

Continued from Page 1

it has the right morphological charac-
teristics and mineralogical and chemi-
cal characteristics, it has the potential
to cause disease.” At trial, Webber
admitted that he had not conducted

The trial court is the gatekeeper of
expert witness testimony and must

and did not know of any studies show-

ing that nonasbestiform cleavage frag-
ments can cause mesothelioma.

determine what testimony is reliable

enough to be admissible based upon
legal determination of the expert’s
methodology. “Properly exercised, the
gatekeeping function prevents the
jury’s exposure to unsound science
through the compelling voice of an

expert.” Id. at 389.

In Lanzo, Webber opined that there
was no distinction between asbestiform
and nonasbestiform fibers because “if

On appeal, the court found that the
authorities Webber purportedly relied
upon did not support his conclusion
and that Webber did not demonstrate

ably relied upon by others in his field
to reach a causation opinion. The
court further found that Webber’s
opinion had not been tested, had not

lication, and had not been proven as
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that these authorities would be reason-

been the subject of peer review or pub-

generally accepted in the scientific
community.

The court also found Moline’s opinion
to be similarly flawed. Moline had
claimed there was published scientific
literature demonstrating that nonas-
bestiform amphibole minerals can
cause mesothelioma, claiming elevated
rates of mesothelioma in case study
groups where individuals were exposed
to nonasbestiform minerals. However,
her report lacked citations to specific
publications in support of her state-
ments.

Having concluded that the trial court
erred by allowing Webber and Moline
to provide expert testimony that
nonasbestiform minerals can cause
mesothelioma, the appellate court
determined that the mistaken rulings
were “so wide off the mark that a man-
ifest denial of justice resulted,” there-
fore requiring new trials.®

Lanzo is significant for defendants in
talc and other toxic tort litigation
because it reinforces the importance of
the court as a gatekeeper to preclude
unsubstantiated opinions and unsup-
ported “science.” This is critical in
cases where the jury is asked to deter-
mine causation of the plaintiff’s dis-
ease. Further, this decision lays the
foundation for courts around the
country to preclude similar unsubstan-
tiated opinions and theories on
whether nonasbestiform minerals in
talc can cause mesothelioma.



Endnotes

" New Jersey Rule of Evidence 104,
provides that the trial court “shall
decide any preliminary question about
whether a witness is qualified, a privi-
lege exists, or evidence is admissible”
and “may hear and determine such
matters out of the presence or hearing
of the jury.”

2 Rule 702 states, “If scientific, techni-
cal, or other specialized knowledge will
assist the trier of fact to understand
the evidence or to determine a fact in
issue, a witness qualified as an expert
by knowledge, skill, experience, train-
ing, or education may testify thereto in
the form of an opinion or otherwise.”

> Rule 703 states, “The facts or data in
the particular case upon which an
expert bases an opinion or inference
may be those perceived by or made
known to the expert at or before the
proceeding. If of a type reasonably
relied upon by experts in the particular
field in forming opinions or inferences
upon the subject, the facts or data
need not be admissible in evidence.”

“In Accutane, the New Jersey Supreme
Court (a) “perceive[d] little distinction
between” New Jersey’s principles
regarding expert testimony and those
established for federal courts in
Daubert v. Merrell Dow Pharms., Inc.,
509 U.S. 579 (1993); and (b) “recon-
cile[d] [New Jersey’s] standard under
N.J.R.E. 702, and relatedly N.J.R.E.
703, with the federal Daubert standard
to incorporate its factors for civil
cases.” Accutane, 234 N.] at 347-348.

“Lanzo is significant for defendants in
talc and other toxic tort litigation
because it reinforces the importance
of the court as a gatekeeper to
preclude unsubstantiated opinions and
unsupported ‘science.’ This is critical in
cases where the jury is asked to
determine causation of the plaintiff’s
disease. Further, this decision lays the
foundation for courts around the
country to preclude similar
unsubstantiated opinions and theories
on whether nonasbestiform minerals in
talc can cause mesothelioma.

> Rodriguez v. Wal-Mart Stores, Inc.,
237 N.J. 36, 57,203 A.3d 114 (2019)
(quoting Griffin v. City of E. Orange,
225 N.J. 400, 413, 139 A.3d 16
(2016))

¢ The appellate court also addressed an
adverse inference instruction regarding
the now-bankrupt talc supplier’s
alleged destruction of samples, which
prejudiced a co-defendant and there-
fore required severed trials on remand.
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