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I. Introduction

1. The legal professional privilege is an important pillar of Swiss law, and  the strict observance of privilege is considered as key for the due exercise of the profession of a lawyer. 
2. Under Swiss law, the protection of the legal professional privilege is part of the procedural law. Swiss state courts will, therefore, invariably apply their procedural codes as lex fori when determining who may avail himself of a legal professional privilege.
 
3. The legal professional privilege is mirrored by the lawyer's duty of confidentiality which is governed by several sources of Swiss law.
4. The protection of privilege is not strictly tied to the person of the lawyer. The material scope of the protection also covers work product, which is no longer in the lawyer's immediate control. 
II. Obligation for Secrecy according to Swiss Law 

Swiss Federal Lawyer's Act

5. The Swiss Federal Act on the freedom of Movement for Lawyers (Lawyer's Act, LA) regulates the freedom of legal services within Switzerland and implements at the same time the European freedom of legal services between the European Community and its member states on the one hand and the Swiss Confederation on the other (see sec. 51 below).
 
6. In addition, the Lawyer's Act defines the rules of professional conduct and disciplinary supervision on a national level.
7. With respect to the observance of the professional secrecy, the LA provides as a basic rule as follows (art. 13 para. 1 LA):

Unlimited in time and applicable to anyone, lawyers must observe professional secrecy for all information that has been confided to them by their clients as a result of their professional activity. Release from professional secrecy does not obligate the lawyer to divulge confidential information.

8. In the event of an intentional or negligent violation of the Lawyer's Act, including the professional secrecy imposed by art. 13 LA, the supervisory authority can impose disciplinary sanctions, reprimands, a fine as well as a temporary or permanent interdiction to practice (art. 17 LA).
A. Swiss Penal Code

9. Due to its fundamental importance, legal professional secrecy is protected by the Swiss Penal Code (PC). Art. 321 sec. 1 para. 1 PC provides as follows:

Any person who in his capacity as a […] lawyer or as [their] auxiliary […] discloses confidential information that has been confided to him in his professional capacity or which has come to his knowledge in the practice of his profession is liable on complaint to a custodial sentence not exceeding three years or to a monetary penalty.

10. The monetary punishment may amount up to a maximum of CHF 540,000.
 
11. As may be seen, the protection provided by the PC is wider than the one by the Lawyer's Act as it covers also perceptions made by the lawyer in practising his profession. In contrast to the Lawyer's Act, only intentional violation of the secrecy shall be punished. After having obtained a release from professional secrecy by the client or based on a written authorisation by the competent supervisory authority, the divulging of a secret cannot be punished (art. 321 sec. 2 PC). 
B. Swiss Code of Obligations

12. On the level of contractual law, the relationship between the lawyer and the client is subject to the provisions of the Swiss Code of Obligations (CO) on mandate. The lawyer is, in particular, liable towards his client for the faithful and careful performance of the mandate (art. 398 para. 2 CO
). This duty of loyalty provides implicitly also for the duty of confidentiality, prohibiting any disclosures of secrets with which client entrusted to the lawyer or of which the lawyer became aware in the course of the mandate.
 Intentional or negligent disregard of that confidentiality obligation is a breach of contract which may result in the lawyer's liability for damages. 
C. Secrecy Obligation Mirrored by Procedural Rights
Preliminary Remarks

13. The applicable procedural codes provide for the rules guaranteeing the legal professional privilege in the context of court proceedings. 
14. The organization of the court system and, accordingly, also the codes on civil and criminal procedure was historically a competence of the 26 Swiss Cantons. Accordingly, Switzerland had 26 different codes of civil procedure and 26 different codes of criminal procedure, in addition to the codes of civil procedure and of criminal procedure which governed the procedure before the Swiss Federal Supreme Court. 

15. This situation became increasingly impracticable and finally resulted in the enactment of a single Federal Code of Criminal Procedure (CrimPC) and a single Federal Code of Civil Procedure (CPC) which came into effect in 2011. This unification of the procedural order was a milestone and did prove successful in practice. 

16. The organization of the court system lies in the competence of the individual Cantons, however, with the exception of the Federal Courts.
 
1. Federal Code of Criminal Procedure

17. Art. 171 para. 1 CrimPC provides lawyers with a right to refuse testimony as follows:
 
Lawyers, … [and their auxiliaries] may refuse to testify in relation to confidential matters that have been confided to them or come to their knowledge in the course of their professional work.

18. However, lawyers are not only authorised, but obliged to refuse testimony about their professional secrets.
 Moreover, as provided for by art. 13 LA, even the release from professional secrecy by the client or by the competent supervisory authority does not obligate the lawyer to divulge confidential information in a criminal proceeding (art. 171 para. 4 CrimPC).
19. Under the rules of the old cantonal codes on criminal procedure, the legal professional privilege was exclusively tied to the lawyer. If work products produced by the lawyer within the execution of his profession were found with the client or a third person, the legal professional privilege did not protect them against seizure by to the authorities. This dissatisfactory situation was changed by art. 264 para. 1 letter c CrimPC which provides that items, notably records and correspondence, stemming from communication between the accused and those who are entitled to refuse testimony in accordance with art. 170-173 CrimPC, especially the lawyer, may not be seized irrespective of their location or the point in time when they were produced.
 
20. However, lawyers and the owner of such documents have the duty to raise this objection immediately in order that records and items, which may not be searched or seized as a result of their right to refuse to give evidence, are to be sealed and are to be neither accessed nor used by the criminal justice authorities. Unless the concerned criminal justice authority does not file an application within 20 days for the seal to be lifted with the competent court, the sealed records and items shall be returned to the person to whom they belong (art. 248 CrimPC).

2. Federal Code of Civil Procedure

21. Irrespective of the parties' or any third person's duty of cooperation (e.g. as a witness), lawyers may refuse testimony within civil proceedings, insofar as they would be liable to prosecution due to violation of their professional secrecy according to art. 321 sec. 1 para. 1 PC (art. 166 para. 1 letter b CPC
). In line with art. 13 LA and art. 171 CrimPC, release from the legal professional secrecy does not obligate the lawyer to divulge confidential information. 

22. Furthermore, neither the parties themselves nor any third persons (including lawyers) are obliged to disclose to legal correspondence relating to the legal professional representation of the party or a third person (art. 160 para. 1 letter b CPC
).
23. As with respect to CrimPC, the legal professional privilege which was historically understood in Switzerland to bind the lawyer was now extended to cover also a lawyers' work product relating to the professional representation of parties before court.
3. Federal Act on Administrative Procedure

24. The Federal Act on Administrative Procedure (APA) governs the procedure in administrative matters that are to be dealt with by federal administrative authorities as first instance or on appeal. For instance, the APA applies to procedures by the Swiss Competition Commission under the Federal Act on Cartels and other Restraints of Competition (CartA), unless the CartA provides otherwise (art. 39 CartA).
 
25. With respect to the right to refuse testimony, the APA refers to the Federal Act on Federal Civil Procedure (FCP) which governs the procedure before the Swiss Federal Supreme Court as a single instance (e.g. in conflicts of jurisdiction between cantonal and federal authorities). Art. 42 para. 1 letter b FCP provides lawyers with a right to refuse testimony as follows:

Persons named in art. 321 sec. 1 PC may refuse to testify concerning facts which are subject to the professional secrecy according to that provision, unless the authorised person agreed to the disclosure of the secrecy.
 
26. Furthermore, the duty of cooperation of third parties in the administrative procedure is tied to the (lack of a) right to refuse testimony: Generally, according to art. 17 sentence 1 APA, anyone who may be examined as a witness must also cooperate in the gathering of other evidence and must, in particular, hand over documents that are in his possession. However, art. 17 sentence 2 APA stipulates an exception to this rule and refers to art. 51a FCP which releases a witness from the obligation to disclose any documents regarding the correspondence with his lawyers.
 
III. holder of Legal professional privilege

Independence of Lawyers
27. Swiss law accords legal professional privilege only to a lawyer who is independent. The independence is required in order to assure that the mandate is conducted by the lawyer in the exclusive interest of his client. The principle of the lawyer's independence has fundamental importance and is recognised as constituting a prerequisite for the reliance on lawyers and the judiciary.

28. According to the Lawyer's Act, Swiss lawyers are usually only authorized to represent parties before judicial authorities in Switzerland if they are entered in a cantonal lawyers' registry. For that purpose, they must fulfil certain professional requirements and personal qualifications, including, inter alia, the capability of practising law independently. Lawyers may, therefore, be employed only by persons who themselves are entered in one of the cantonal lawyers' registries. Only lawyers entered in a cantonal lawyers' registry are subject to the legal professional secrecy according to art. 13 LA. 
A. Law Firm Corporations
29. Due to the prerequisite of independence of lawyers, the question of whether lawyers are authorized to organize themselves in a corporation was contentious in Switzerland for a long time. As this decision lies in the competence of the Cantons, in the Canton of Zurich the competent supervisory authority decided in 2006 that the constitution of a law firm as a corporation is admissible provided that the main statutory purpose is the execution of the lawyer's profession and that it is statutorily guaranteed that decisions on all levels are only valid if the majority of inscribed lawyers have consented.
 In 2012, the Swiss Federal Supreme Court upheld this opinion in a landmark ruling.
 Nevertheless, the lawyers employed by such a corporation are obliged to comply with the professional rules of conduct. Thus, law firm corporations must ensure the independence of their employed lawyers in the execution of their profession. Therefore, both law firm corporations and their employed lawyers have to observe the legal professional privilege.  
B. In-house Counsel

30. Under Swiss law, lawyers who are employed in a company's legal department cannot be entered in a cantonal lawyers' registry. Therefore, they are neither subject to the cantonal supervisory authorities, nor obliged to observe the rules of professional conduct according to the Lawyer's Act. 
31. It is the prevailing position in Switzerland that in-house counsel are acting in the interest of their employer and are bound by the latter's instructions. This cannot be reconciled with the independence requirement for lawyers. 
32. As a result of their lack of independence, the professional secrecy according to art. 321 sec. 1 para. 1 PC does also not apply to in-house counsel. Therefore, in-house counsel are usually not entitled to refuse testimony or the production of documents in civil or criminal proceedings. Hence, in-house counsel do not benefit from legal professional privilege in Switzerland. 
33. Due to frequent criticism on this lack of privilege, a Swiss legislative initiative has been launched in September of 2016 to establish a legal privilege for in-house counsel communication in civil proceedings. The proposed bill would extend the professional secrecy to in-house counsel as they would be exempted from the general duty to cooperate, provided that the department is headed by a lawyer who is qualified for the bar admission or is authorized to practice as a lawyer in his foreign home jurisdiction (art. 160a revCPC). The bill is being discussed in the parliamentary commission and the time-limit for its treatment was extended until 2020. It will remain to be seen whether this bill will make it to law.

34. Also, the Federal Supreme Court does not exclude that in-house counsel working part-time may, in addition to their employment, render legal services as external counsel in the framework of an independent legal professional activity.
 In that case, a part-time lawyer has to ensure that the employer cannot influence his providing of legal services as an external counsel. This requires, for instance, that the independent work is executed in another location so that the employer cannot have access to the records of the lawyer. Moreover, the lawyer needs to spend an appropriate amount of time in that independent office so that clients and court officials may reach him during office hours in his office.
IV. Lawyers' activities subject to the privilege
Lawyer's Core Business
35. Under Swiss law, the privilege is tightly bound to the activity as a lawyer. The confidential information must relate to the execution of the legal profession as such. In other words, the legal professional privilege in Switzerland is not comprehensive but guarantees protection only with respect to a lawyer's core business – e.g. the providing of legal advice and, within the scope of the lawyers' monopoly, the representation of parties before judicial authorities. 
36. Not part of the lawyers' core business, and thus not protected by the legal professional privilege, are commercial activities in which the business element predominates, such as the administration of companies, asset management as also made by a trustee, banker or manager of an estate.
 The distinction is made based on the capacity the lawyer had when the secrecy was confided to him.
 According to practice of the Swiss Federal Supreme Court, knowledge obtained by a lawyer in the capacity as member of the board directors, asset manager or within the performance of a collection mandate is not protected by the privilege.
 Whether a specific activity is considered as being part of the lawyer's core business is assessed by the courts on a case-by-case basis.
37. The above gives no regard to whether the lawyer advises on the substantive laws of Switzerland, or on the substantive laws of another country. A lawyer entered in a Swiss cantonal lawyers' registry may thus well advise on the laws of a foreign state provided he is capable of performing his services faithfully and carefully according to art. 398 para. 2 CO. 
38. In substantive respects (ratione materiae), every fact which is only known to a limited circle and of which the person, to whom confidentiality is owed, has an interest in non-disclosure, is considered as a secrecy.

39. Information perceived by the lawyer as a private person or in another, non-legal (political, social etc.) capacity is clearly not covered.
 Professional secrecy includes everything that is confided to a lawyer as a result of his professional activity. Lawyers must observe confidentiality for all information they have become aware of in the course of their work. However, the form, in which certain information is brought to the lawyer's attention (oral, written, or non-verbal communication), does not matter. 

40. Provided they are active within the core business of lawyers, also foreign lawyers are subject to the legal professional secrecy obligation of art. 321 sec. 1 para. 1 PC
 and benefit of the legal professional privilege pursuant to the CrimPC and CPC.
A. Lawyer - Client Relationship
41. In the relationship between lawyer and client, the professional legal privilege is comprehensive. As already mentioned in the past, the secrecy protection covered only information and documents situated in lawyer's immediate control. If the document was found with the client or a third party, the document usually did not benefit from any privilege protection.
 
42. Generally, a lawyer's communication with his client is protected against seizure in criminal proceedings (art. 264 CrimPC) and with respect to the duty of producing documents in civil proceedings (art. 160 CPC), irrespective of the location or the point of time it was produced. Pursuant to parts of the doctrine, that extended legal professional privilege should not be limited to the lawyer's correspondence with the client but should extend to all documents of the attorney-client relationship.
 
B. Third Party Communication
43. Third party communication, understood as communication from/to the lawyer made/received by a person other than the client, may attract legal professional privilege if a third party document was sent/received by the lawyer in the context and for the purposes of a mandate.
 This court practice is now anchored in law with art. 160 para. 1 letter b CPC. 
44. Notwithstanding the above, for documents which were not designated for the lawyer but for a third person, the question of whether or not a seizure by the prosecuting authorities is valid must depend on whether the third person is entitled to refuse testimony. The lawyer may only refuse testimony on the limited issue of whether he actually has such documents in his custody. If the prosecuting authorities know of the lawyer's custody, they can request the production or order the seizure of any such documents which could otherwise be seized if they were in the third person's control.

V. Limits of legal professional privilege

Abuse of Legal Professional Privilege

45. Legal professional privilege is also subject to the limitations of, and shall not be guaranteed in the event of, an abusive conduct according to art. 2 para. 2 Civil Code (CC).
 
46. For instance, the handing over of sensitive documents to an external counsel merely for "safekeeping" reasons would be disqualified as abusive.
 Furthermore, such behaviour would represent a breach of the lawyer's professional code of conduct and could be sanctioned by the supervisory authority. 
47. In a landmark decision in 2016, the Swiss Federal Supreme Court restricted the ability to rely on professional privilege when it comes to internal investigations. The Supreme Court decided that a financial institution cannot benefit from the professional privilege if it delegates its mandatory compliance duties to external lawyers. The court reasoned that lawyers who carry out such delegated duties perform activities which are not related to the core business of a lawyer as such. As a result, these activities are not subject to the legal professional privilege (see sec. 35 above).

A. Lawyer's Own Criminal Liability

48. According to predominant doctrine and practice, a person who has to observe a professional secrecy and thus is entitled to refuse testimony cannot prevent the seizure of documents in his possession if he is accused himself.
 Therefore, the provision of art. 264 para. 1 letter c CrimPC does not protect lawyers against coercive measures if they are accused themselves in connection with the facts under investigation.

VI. International aspects

Professional Privilege According to Public International Law

49. On an international level, the protection of privacy is enshrined in art. 8 sec. 1 of the European Convention on Human Rights (ECHR)
 and art. 17 of the International Covenant on Civil and Political Rights (ICCPR).
 Moreover, art. 6 sec. 3 letter c ECHR and art. 14 sec. 3 letter d ICCPR guarantee persons charged with a criminal offence the right to obtain legal advice. The legal professional privilege is thus basically recognized as a part of the protection of privacy under public international law.

A. Practise of Law in Switzerland by Lawyers from Member States of the EU or EFTA

50. According to the Sectoral Agreements, Switzerland is obligated to implement European Directives 77/249EEC, 89/48EEC and 98/5 with reference to the legal profession. Therefore, the Lawyer's Act distinguishes between the exercise of the legal profession for single matters and the permanent exercise.
1. Practise of Law According to the Freedom of Services
51. Nationals from member states of the EU or EFTA, who are entitled to practise the legal profession in their home member states under one of the professional titles listed in the appendix to the LA may represent parties before judicial authorities in Switzerland based on the freedom of services (art. 21 para. 1 LA). 
52. Pursuant to art. 5 Agreement on the Free Movement of Persons between Switzerland and the EU/EFTA (FMP),
 lawyers of member states of the EU and EFTA are allowed to provide legal services in Switzerland for a maximum of 90 calendar days each year. Therefore, these lawyers do not need to be entered in the cantonal lawyers' registries (art. 21 para. 2 LA). When appearing before judicial authorities, lawyers providing services must use their original professional title in the official language of their home member state including the name of the professional organisation or the court of law to which they have been admitted (art. 24 LA).

53. Furthermore, the federal and cantonal judicial authorities before whom the lawyers providing services appear, as well as the supervisory authority for lawyers, have the right to request evidence of the lawyer's qualification (art. 22 LA).
2. Permanent Exercise of the Legal Profession in Switzerland

54. Lawyers who are nationals of member states of the EU or EFTA must register with the cantonal supervisory authorities if they want to permanently represent parties before court (art. 27 para. 1 LA). The cantonal supervisory authorities maintain a separate list for that purpose. Lawyers are to use to the professional title in the official language of their home member state and shall provide evidence of their professional qualifications with an attestation issued by their home member state (art. 28 para. 2 LA).

3. Inscription of Lawyers in the Cantonal Registry of Lawyers

55. Lawyers from member states of the EU or EFTA may be entered in the cantonal lawyers' registries if they have passed an aptitude test or have been registered for at least three years as lawyers practising under their original professional title, and can prove that they were effectively and regularly active in the area of Swiss law during this period, or were active in the area of Swiss law for a shorter period of time and that they have successfully evidenced their professional competence in a discussion (art. 30 LA).
4. Consequences Regarding Legal Professional Secrecy
56. According to art. 25 and art. 27 para. 2 LA, the rules of professional conduct according to art. 12 LA are, with some exceptions, applicable to the lawyers from a member state of the EU or EFTA exercising temporarily or permanently in Switzerland. However, only lawyers entered in the cantonal lawyers' registries pursuant to art. 30 LA are subject to the legal professional secrecy obligation provided for by art. 13 LA.

57. Irrespective of an entry in the lawyers' registry, the lawyers who are representing parties before court are active in the lawyer's core business and are, therefore, subject to the secrecy obligation for the legal profession according to art. 321 sec. 1 para. 1 PC. 

B. Legal Professional Privilege as lex fori
58. In principle, foreign persons staying in Switzerland have to follow the summons of Swiss courts to give evidence as a witness or have to comply with a request for the production of documents.
 Witnesses living abroad are not obliged to appear in front of a Swiss court and third persons living abroad cannot be compelled by a Swiss court to produce any documents.

59. The application of legal professional secrecy rules, and hence, the availability of legal professional privilege does not depend on the nationality of the lawyer or a domestic place of business, but ratione personae on whether an independent lawyer is working in a lawyer's core business.
 
60. However, as already mentioned above, Swiss state courts will apply their procedural law as lex fori in order to determine who may avail himself of the legal professional privilege. This is of particular importance in relation to international disputes. When administering evidence in a proceeding pending before them, Swiss courts will normally not take into consideration whether or not certain information might be privileged under the foreign concept applicable in the country of origin of the opposing party or of the concerned lawyer,
 should that provide a protection going beyond that accorded by Swiss law. 
61. For instance, the principle of lex fori applies to the right to refuse testimony according to art. 160 CPC: If a witness is entitled to refuse testimony according to the lex fori, but not under the law of his foreign residence, he may rely on the right to refuse testimony. Whereas the witness who could refuse testimony under the law of his foreign residence, but not according to lex fori, will not be relieved of his duty to testify before a Swiss court.
 
C. Legal Professional Privilege in Legal Assistance Matters
International Criminal Assistance 
62. Provided that international conventions do not provide otherwise, the Federal Act on International Criminal Assistance (IMAC)
 governs procedures of international cooperation in criminal matters. Subsidiarily, the CrimPC is applicable (art. 54 CrimPC). 

63. In the execution of requests for criminal cooperation, the protection of privacy is determined according to the provisions on the right of witnesses to refuse testimony. The principles of art. 246 – 248 CrimPC will apply to the search and to the placing under seal of documents (art. 9 IMAC).

64. Consequently, the lawyer and his legal professional privilege enjoy the same protection both in domestic criminal procedures and international criminal assistance procedures.
1. International Administrative Assistance
65. Switzerland has no act on international administrative assistance. The administrative assistance provided by Switzerland is, rather, governed by bilateral agreements (e.g. double taxation agreements) or specific provisions in particular fields of administrative law. 
66. With respect to the competition law, generally, the Competition Commission is bound by the rules of official secrecy (art. 25 CartA). However, art. 42b CartA stipulates an exception to this rule and provides the Competition Commission with the power to disclose confidential information to a foreign competition authority based on an act, an international agreement or with the consent of the undertaking concerned.

2. International Civil Assistance
67. Where Swiss courts are charged with the execution of legal assistance proceedings in aid of civil proceedings pending before a foreign court under the Hague Evidence Convention of 1970 (HEC),
 the - more favourable - set of rules provided for by the HEC will apply. According to art. 11 HEC, the witness is entitled to refuse testimony in witness hearings for judicial assistance if the privilege is provided for either under the law of the state of execution or under the law of the state requesting the judicial assistance.
To sum-up, the legal professional privilege of foreign lawyers staying in Switzerland is subject to the Swiss procedural law as lex fori due to the principle of territoriality. Only in case of the administration of evidence by a Swiss court in legal assistance proceedings in aid of a foreign civil proceeding under the HEC, foreign legal professional privilege rules going beyond those of Switzerland will be considered by Swiss courts in application of art. 11 HEC.
***
* I sincerely thank my trainee Olivia Zingg for her great assistance in preparing this overview.��� Peter Burckhardt, Legal Privilege and Confidentiality in Switzerland, in: Privilege and Confidentiality: An International Handbook, London 2006, p. 311.
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