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THE LAVIN METHOD

“The method will not be suitable for those lawyers
(a) whose knowledge of the subject matter of the litigation is 

less than comprehensive;
(b) whose mastery of the technical aspects of the case is 

shallow;
(c) Whose willingness to work very hard and prepare 

meticulously has any limits; or 
(d) Whose confidence in their ability to deal authoritatively 

with whatever the witness may offer is not profound.
In all respects, the Lavin system is the precise opposite of the 
much more prevalent shoot from the hip style of trial lawyering.”

- Litvin & McHugh, §24.9
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SILENT ADVOCACY

A jury consists of twelve persons 
chosen to decide who has the better 
lawyer.



JURORS’ QUESTIONS
 Do we trust these people before us?
 Do we even like these people?
 Are these people prepared, so they don’t 

waste our time?
 Are these people knowledgeable? 
 Are these people helping us do our jobs?
 Are these people trying to see that justice is 

done?



Optimus est enim orator qui 
dicendo animos audientum et docet 
et delectate et permovet.

-Cicero



CICERO’S THREE GOALS
 To teach

 To charm

 To move
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OPENING STATEMENT
 Check local rules and practice – in advance

 Can you show actual evidence?
 Can you label your slides?
 Can you use an easel?
 Where can you stand/walk?
 What are the rules for entering the “well”?

 Do not throw away the Golden Moment
 “What I say is not evidence. . . .”
 “The purpose of an opening is to preview what we think the evidence will be. . . .”
 “There are two sides to any story. . . .”
 First impressions matter.
 Know what you are going to say.

 Never make a promise you cannot keep.
 Use signal phases to help jurors move from one subject to another.



SIGNAL CHANGES FROM ONE 
TOPIC TO ANOTHER
 We will hear
 You will learn
 I expect you will find
 You will come to know
 You will soon realize
 The evidence will show
 You will not hear
 Make sure you pay careful attention
 Now don’t miss this
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DIRECT EXAMINATION
 Initial planning

 The theme(s):  who can best present it?
 Witness order:  first and last are most important, particularly for the defendant.
 Substance:  an offer of proof.

 Preparation of witnesses
 Prior testimony
 Effect of Rule of Sequestration 
 Outlines
 Prepare for cross-examination

 Presentation of witnesses
 Goal:  clear and understandable presentation of the facts

 Are experts different?
 Believability/credibility are key.
 CV
 Prior testimony, including Daubert challenges
 Trial testimony

















KEYS TO A SUCCESSFUL 
CROSS-EXAMINATION
1. Preparation
2. Control
3. Permission
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1. The Barger
2. The Borer
3. The Buffoon
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HOW TO WIN THE CROSS-EXAMINATION 
BATTLE:  FIVE CATEGORIES

1. Peripheral
2. Fence
3. Agree
4. Attack
5. Home Run



LASSOING THE EVASIVE EXPERT

1. True or false?
2. This is one of those simple questions.
3. Then your answer to my question is [yes] [no]?
4. Is that another way of saying yes?
5. Does that answer mean yes?
6. Are you having trouble understanding my questions?
7. Didn’t that question call for a ‘yes’ or ‘no’?
8. [TO THE COURT REPORTER]:  Would you kindly read that 

question to the witness; maybe he doesn’t understand me.
9. I didn’t ask why you didn’t do it; I asked you whether you did it.
10. Do you understand the difference between ‘why’ and ‘whether’?
11. Are you refusing to answer my question?



LASSOING THE EVASIVE EXPERT 
(cont’d)

12. That does not answer my question.  Let me try it again.
13. “Your Honor, I move to strike everything after [yes] [no] as non-

responsive.”  [Again, you must have full and repeated permission before 
saying this.]

14. That’s a long way of saying ‘yes’?
15. I understand what you’re saying, but I would prefer that you answer my 

question.
16. With all due respect, you have not answered my question.  Will you please 

answer my question.
17. I appreciate your [opinion] [answer], but that was not my question.
18. I understand that, [sir], but all I was asking you was [….]
19. I understand all that, but can you answer my question?
20. Here.  I’ll write YES and NO on this board.  [Do so].  Now, which one 

should I circle?  [Remember that you will need the jury’s permission for 
this one.]
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1. Was Fosamax Appropriate for Ms. Glynn?
2. Did Merck Appropriately Test and Investigate 

Fosamax Before It Sold It?
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It and Merck Began To Sell It?
4. Does Fosamax “Cause” Atypical Femur Fractures?
5. Did Merck Fail to Provide Adequate Warnings To 

Doctors About a Risk of Atypical Femur Fracture?
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CLOSING ARGUMENT
1. Primacy:  your case, not the rebuttal of your 

opponent
2. Did the opponent fail to deliver on any 

promises?
3. Review from opening the fact issues the jury 

must decide
4. Cover legal issues, carefully following the 

judge’s instructions to the jury
5. Be brief
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