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In this article, Ms. Endelicato discusses the ramifications of a current medical negligence/elder abuse matter which is being
reviewed by the California Supreme Court. Such decision will impact the amount of penalties for violation of Patient Bill of
Rights; it will impact the bases of an award for punitive damages; and it will impact whether knowledge of a Director of
Nursing of acts or omissions, will suffice for extension of corporate liability.

Penalties and Punitive Damages: California Supreme Court to Review
Controversial Interpretation of Statute Providing Damages in Actions against
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The California High Court is slated to review a
recent Court of Appeal decision which
contradicts earlier precedent and if upheld,
will afford patients a new avenue for seeking
penalties and punitive damages against skilled
nursing facilities and intermediate care
facilities.

The statute at issue is California Health &

Safety Code 1430 (b) which provides residents
of nursing homes actionable recourse for
violation of their rights, while limiting
remedies to a penalty of up to $500,
attorneys' fees and costs, and injunctive relief.
The statute has been previously interpreted
as providing up to S500 per action by the
Court of Appeal in Nevarrez v. San Marino
Skilled Nursing and Wellness Center (2013)
221 Cap. App. 4™ 102, and Lemaire v.
Covenant Care California (2015) 234
Cal.App.4th 860. Based upon the prior cases,
the defense strategy was to immediately
attempt to resolve the cause of action for
violation of patient rights by tendering a draft
in the amount of S500 in exchange for a
dismissal to avoid attorneys' fees and costs
from accruing.

However, in a recent published decision,
Jarman v. HCR ManorCare, Inc. (2017) Cal.
App. 5™ 807, the Court of Appeal sent
shockwaves went it upheld damages that
included recovery for S$S500 per violation
versus per action, and found that punitive
damages were warranted, despite the trial
court's determination that there was
insufficient evidence of recklessness, malice,
oppression, or fraud.

In Jarman, the jury found 382 violations over
a period of three months. The Court of Appeal
found that the sheer number of violations
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constituted conscious disregard for patient
safety. Hence, the Court of Appeal held that
violation of 1430(b), can support a punitive
damages award, absent a showing of
intentional act.

The Court of Appeal also held that the
Director of Nursing was deemed a "managing
agent", pursuant to Elder Abuse and
Dependent Adult Protection Act requirements
for punitive damages. This finding is also
troubling in that the Court of Appeal is
disregarding the necessary element of
"ratification", a key element of elder and
dependent adult abuse or neglect actions
when holding the employer facility liable.

Prior to this holding, in addition to
establishing recklessness, malice, oppression,
or fraud, the injured party was required to
establish ratification by the employer. This
entailed proving (1) that the defendant was an
officer, director, or managing agent of the
tortfeasor; 2) that an officer, director, or
managing agent had advance_knowledge of
the unfitness of the torfeasor and employed
him or her with a knowing disregard of the
rights or safety of others; (3) that an officer,
director, or agent authorized the tortfeasor's'
conduct; and(4) that an officer, director, or
agent knew of the wrongful conduct and
adopted or approved the conduct after it
occurred.

The Jarman decision completely does away
with the above requirements and will enable
plaintiffs to more readily establish the
elements of an elder abuse or neglect claim.
In this regard, if the decision in Jarman is
upheld by the California Supreme Court, we
will see a dramatic increase in suits filed as
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well as a dramatic increase in plaintiffs'
demands and jury verdicts.

(It should be noted that states such as
Arizona, Connecticut, Florida, Georgia, New

York, Wisconsin, and Louisiana, have

statutes that are similar to California's

1430(b), and allow injured parties to seek
damages for violation of patient's rights.)
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